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388" Judicial District Court

Domestic Violence Firearms Surrender Protocols Project

This publication is intended to be a resource to courts and others who are charged with the
protection of all involved in a domestic violence incident. When firearms are present, a domestic
violence incident can turn deadly. A coordinated, comprehensive response by key holders can
mean the difference between safety and unnecessary and preventable fatality.

While federal and state laws provide the structure for the prohibition of firearms, specific court,
law enforcement, prosecutor, and victims’ advocate protocols ensure the firearm’s surrender and

safe return.
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Preface

irearms and domestic violence are a dangerous combination. Firearms are

the second leading cause of injury or death in the United States. Twenty-eight

thousand Americans die each year as a result of firearms. According to the
National Organization for Women (NOW), this puts the United States death rate at 19 times
higher than that of any other industrialized nation in firearm homicides. In domestic
violence cases, a study published by the American Journal of Public Health reports that
intimate partner homicides are five times more likely to occur when there is access to a
firearm. So each year, approximately 700 women are murdered with a gun—with 81 percent
of the victims dating or married to the attacker, and another 10 percent knowing the
attacker.

In 2010, there were 33,348 dispatched domestic violence calls and 5,267 domestic
violence incidents in El Paso. For the same period, 1,221 emergency protective orders and
623 final protective orders were issued. While a large number of family violence arrests in El
Paso involve a personal weapon, only a small percentage involve firearms. It takes a single
firearm to result in death.

A recognized strategy for reducing the occurrence of serious bodily injury or death in
domestic violence cases is removing firearms from the home through effective firearms
surrender protocols. Federal and state firearms statutes, crafted to remove firearms in
domestic violence cases, can be powerful mechanisms for protecting victims of domestic
violence from harm and for holding dangerous offenders accountable. The success of
effective and efficient enforcement of these statutes requires communication, consistency,
and collaboration by officials at the local, state, and federal levels.

In order to address this critical issue, the 388™ Judicial District Court organized the
Domestic Violence Firearm Surrender Protocols Project on May 18, 2005 and has continued its work
into the present. The project is led by a multi-agency committee comprised of
representatives from law enforcement, prosecutors, defense counsel, the military, victims’
advocates, and the judiciary. This year, with the financial support of the Criminal Justice Division of
the Governot’s Office, the project reviewed existing protocols, made recommendations for
improvement, and produced a replication manual.

The valuable work completed by members of the advisory committee and their
respective entities and organizations is intended as a resource for this community and others
who commit to victim and community safety through the surrender of firearms in domestic
violence cases.

Patricia A. Macias, Presiding Judge
388t Judicial District Court




Executive Summary

he combination of domestic violence (DV) and firearms is a critical issue for

communities throughout Texas and the United States. To address this issue,

several communities are working to develop local DV firearms surrender protocols, and
are looking to others to replicate successes and to learn from challenges. In Texas, the 388" Judicial
District Court, in El Paso, has taken a lead in developing DV firearms surrender protocols. In
Washington State, the King County Sheriff’s Office led their effort to develop protocols and create a
training program for its officers. Florida created a statewide database to track offenders and serve as
a resource for officers enforcing firearms prohibitions. New Hampshire, Connecticut, and
California are other states that have passed laws and created programs to address firearms-related
domestic violence. Court-based groups, such as the National Council of Juvenile and Family Court
Judges, also have taken a lead in developing promising practices to address firearms and domestic

violence.

Federal firearms prohibitions are enforced under the Gun Control Act of 1968 (18 U.S.C. § 921
et seq.). Amendments to the act, in 1994, specifically prohibit certain domestic violence offenders
from possessing firearms and make it a crime for a person to transfer firearms to prohibited
offenders. In Texas, various sections of the Family Code, Penal Code, Code of Criminal Procedure,
and Government Code regulate firearms related to family violence. Texas Family Code section
85.022(b)(6) and Texas Code of Criminal Procedure Art. 17.292 specifically prohibit a person found
to have committed an act of family violence from possessing a firearm.

In May 2005, the 388" Judicial District Court organized the Domestic Violence Firearms Surrender
Adpisory Committee to create protocols for the El Paso community. The committee included
representatives from the El Paso County Sheriff’s Office; area police departments; courts; El Paso
County and District Attorney’s Offices; the Public Defender’s Office; Center Against Family
Violence; the Federal Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF); and area
colleges and universities. Through its work, the committee addressed such key issues as removal of
firearms at the scene of a domestic violence incident; order to surrender; storage and return; retrieval
of surrendered firearms; intra- and interagency coordination; and community relations. The
protocols were implemented as a pilot in 2007 after three years of development.

As communities work to replicate a firearms surrender protocols project, six key elements are
essential: judicial leadership; setting common goals; collaboration and coordination; personnel and
resources; research and evaluation; and training. Lessons learned, as discussed in the manual, are
also valuable for improving upon past work. Developing, implementing, and evaluating effective
DV firearms surrender protocols are critical activities. It is a process that engages the community
with the reminder that every person is entitled to safety and security in or at the end of a
relationship.




1. National Overview

a. Protecting Victims: Firearms

and Domestic Violence

An estimated 1.5 millilon women and
hundreds of thousands of men suffer abuse
every year at the hands of their intimate
partner.l In 2001, the Centers for Disease
Control and Prevention (CDC) found that
female intimate partners are more likely to be
murdered with a firearm than all other means
combined.” The report concluded: “[T]he
figures demonstrate the importance of
reducing access to firearms in households
affected by [intimate partner violence].””
Statistics such as these have prompted states
to enact laws and implement policies that
prohibit aggressors from possessing firearms.
Several states and local communities have
crafted legislative, regulatory, and procedural
solutions in order to protect victims. El Paso
is among these communities.

The following section highlights a
sampling of firearms surrender practices to
provide a national context for the El Paso
Domestic  Violence Firearms  Surrender
Protocols Project.

! Tjaden, P., & Thoennes, N. (2000). Prevalence and
consequences of male-to-female and female-to-male
intimate partner violence as measured by the National

Violence Against Women Survey.  Violence Against
Women, 6, 142-161.

2 National Center for Injury Prevention and Control.
Injury Fact Book, 2001-2001. Atlanta, GA: Centers for
Disease Control and Prevention (CDC), 2001.

31d.

—

b. National Overview: Domestic
Violence Firearms Surrender

Practices
KING COUNTY, WASHINGTON

Sheriff’s Office: Firearms Surrender and

Forfeiture Program

King County, Washington created and
implemented procedures requiring Sheriff’s
deputies to follow certain protocols when
answering calls of domestic violence.
Beginning in 1995, the King County Sheriff’s
Office conducted a review of domestic
violence cases in its jurisdiction. The review
revealed that most cases of domestic violence
involved some sort of weapon. The Sheriff’s
Office created protocols, with the help of a
national grant, that would effectively remove
firearms from aggressors. After reviewing its
protocols and laws regarding domestic
violence and firearms, the King County
Sheriff’s Office launched its Firearms Surrender
and Forfeiture program.  Elements of the
program include:

e cvery domestic violence
case is screened for
firearms;

e if firearms are found at the
domestic violence scene,
abusers are encouraged to
surrender them;

e if no firearms are found,
then a criminal history and
civil  protection  order
check is conducted; and

—t



e whether seized or
relinquished, firearms are
stored in the Seattle Police
Department evidence unit.

King County Coalition Against Domestic
Violence: “Domestic and Dating
Violence” Handbook

In 1994, with revisions in 2002 and again
in 2008, the King County Coalition Against
Domestic Violence drafted Domestic and Dating
Violence: An Information and Resource Handbook
to better inform victims and the community
about the negative consequences of domestic
violence. The handbook outlines the warning
signs of abuse, the dangers of nonphysical
violence, and the legal protections afforded
victims of domestic violence. The handbook
further discusses law enforcement protocols
for domestic violence calls. In accordance
with the King County Sheriff Office’s policy
of gun surrender, it reminds victims of their
right to have firearms removed:

Tell the officer about any
firearms or other weapons.
The police can take for
safekeeping any firearms or
weapons that may pose a
threat to you or your family.
If you are aware of any
weapons on the premises, or
any weapons your abuser can
access, tell the officer and
request that they be taken for
safekeeping.’

# Metropolitan King County Council. (2008). Domestic
and dating violence: An information and resonrce handbook (8%

ed.).

—

Law Enforcement Training

The State of Washington requires its
criminal justice training commission to
annually update its in-training services to
provide  incumbent and  newly-hired
officers/deputies  training on  domestic
violence laws and procedures. Specifically,

the Revised Code of Washington states:

The criminal justice training
commission shall develop and
update annually an in-service
training program to familiarize
law enforcement officers with
the domestic violence laws.
The program shall include
techniques  for  handling
incidents of domestic violence
that minimize the likelihood of
injury to the officer and that
promote the safety of all
parties. The commission shall
make the training program
available to all law
enforcement agencies in the
state.’

Monitoring Offenders Through Electronic
Means

The State of Washington allows for
electronic monitoring of offenders who have
been issued a protective order. A person
subject to a protective order may not have
contact with the victim; and a violation of any
provision of the protective order is grounds
for arrest.” To ensure that the offender does

5 WASH. REV. CODE § 10.99.030 (2011).

6 WASH. REV. CODE § 25.50.070 (2011).
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not violate the protective order, courts are

authorized to order electronic monitoring:

If electronic monitoring is
ordered, the court shall specify
who  shall
monitoring services, and the

provide  the

terms under which the
monitoring shall be
performed. Upon conviction,
the court may require as a
condition of the sentence that
the defendant reimburse the
providing agency for the costs
of the electronic rnonitoring.7

FLORIDA

Domestic and Repeat Violence Injunction
Statewide Verification System

The State of Florida’s Dowmestic and Repeat
Viiolence Injunction Statewide 1 erification System
provides law enforcement with a statewide
tool for tracking offenders. A person who
has been served with a protective order is
entered into the statewide database. Florida
law states:

There shall be created a
Domestic and Repeat
Violence Injunction Statewide
Verification System within the
Department of Law
Enforcement. The
department shall establish,
implement, and maintain a

statewide communication
system capable of
electronically transmitting

information to and between

7 WAsH. REV. CODE §10.99.040 (2011).

—

criminal justice agencies
relating to domestic violence
injunctions and repeat
violence injunctions issued by
the courts throughout the
state. Such information must
include, but is not limited to,
information as to the existence
and status of any injunction

for verification purposes.8

If the offender commits an act of
domestic violence anywhere in the state, the
responding law enforcement officer may
access the system to learn whether the
offender is in violation of a protective order.

NORTH CAROLINA

Entering Protective Orders into the NCIC
Database

In North Carolina, the Sheriff of each
county is responsible for entering protective
orders issued in that county into a national
database:

The sheriff of the county
where a domestic violence
order is entered shall provide
for prompt entry of the order
into the National Crime
Information Center registry
and shall provide for access of
such orders to magistrates on
a 24-hour-a-day basis.”

Law enforcement agencies throughout the
United States have access to the protective

8 FLA. STAT. CH. 741 (2010).

9 N.C. GEN. STAT. § 50B-3(d) (2010).
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order  through  the National Crime
Information Center (NCIC).

Firearms Surrender

North Carolina law mandates weapon
surrender once a protective order has been
issued. North Carolina statute states that:

Upon  issuance of an
emergency or ex parte order
pursuant to this Chapter, the
court shall order the defendant
to surrender to the sheriff all
firearms, machine guns,
ammunition, permits to
purchase firearms, and permits
to carry concealed firearms
that are in the care, custody,
possession,  ownership, or
control of the defendant if the
court finds any of the
following factors:

(1) The use or threatened use
of a deadly weapon by the
defendant or a pattern of
prior conduct involving
the use or threatened use
of violence with a firearm
against persons.

(2) Threats to seriously injure
or kill the aggrieved party
or minor child by the
defendant.

(3) Threats to commit suicide
by the defendant.

(4) Serious injuries inflicted

upon the aggrieved party

—

or minor child by the
defendant."

Once a protective order is issued against
the offender and that person is notified, the
person must surrender weapons to the local
sheriff. In addition to weapons, the offender
is further required to surrender ammunition,
forfeit any permit to carry concealed weapons,
and forfeit any permit to purchase firearms."
In the event that the offender cannot
immediately surrender the weapons, the
offender has 24 houts to surrender them at a
time and place specified by the Sheriff.

Once the protective order expires, the
offender may have the firearms returned.
However, if the court finds that the offender
in not eligible to own or possess firearms
under state or federal law, the firearms will
not be returned. In such event, the firearms
will be destroyed.

NEW HAMPSHIRE
Protection of Teens and Dating Violence

Teen victims of dating violence in New
Hampshire are afforded the same rights as
their adult counterparts, and do not need
permission from parents or guardians to apply
for protective orders. New Hampshire law

states:

A minor plaintiff need not be
accompanied by a parent or
guardian to receive relief or
services under this chapter."

10 N, C. GEN STAT. §50B-3.1 (2010).
11 N.C. GEN. STAT. § 50B-3.1(a) (2010)

12 NLH. REV. STAT. ANN. § 173-B3 (2010).
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An offender subject to a teen violence
protective order, therefore, is required to
relinquish  weapons. New Hampshire law
states:

A finding of abuse shall mean
the defendant represents a
credible threat to the safety of
the plaintiff. Upon a showing
of abuse of the plaintiff by a
preponderance of the
evidence, the court shall grant
such relief as is necessary to
bring about a cessation of
abuse. Such relief shall direct
the defendant to relinquish to
the peace officer any and all
firearms and ammunition in
the control, ownership, or
possession of the defendant,
or any other person on behalf
of the defendant for the
duration of the protective
order.”

Search Warrants

New Hampshire law authorizes law
enforcement to obtain search warrants that
allows officers and deputies to search an
abuser’s home for weapons. New Hampshire
law state:

The defendant shall be
prohibited from purchasing,
receiving, or possessing any
deadly weapons and any and
all firearms and ammunition
for the duration of the order.
The court may subsequently

13 N.H. REV. STAT. ANN. § 73-B(5) (2010)

—

issue a  search  warrant
authorizing a peace officer to
seize any deadly weapons
specified in the protective
order and any and all firearms
and ammunition, if there is
probable cause to believe such
firearms and ammunition and
specified deadly weapons are
kept on the premises or
curtilage of the defendant."

CONNECTICUT

Protective Orders for Emotionally Abused
Victims and Teenagers

On April 11, 2011, two Connecticut
House Bills introduced added protection to
victims of domestic violence." Following
recommendations from the state’s Task Force
on Domestic Violence, House Bill 6629 and
House Bill 6053 expand and clarify existing
victims® protection. House Bill 6629 extends
the availability of protective orders to victims
who have been emotionally and verbally
abused, to teenagers, and to victims who are
stalked and threaten. The bill also requires
individuals served with protective orders to
surrender their firearms to police, rather than
to a family member, which had been the
procedure prior to the bill.

14 NLH. REV. STAT. ANN. § 173-B(5) (2010)

15 Agogliati, M. (2011, April 12). Torrington legislators
commend bills that will add protection for domestic
violence victims. The Register Citizen. Retrieved from
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CALIFORNIA
Charging Storage Fees

In California, when an abuser is served
with a protective order, the abuser must
surrender any firearms in possession to the
local sheriff or police department. In
addition, California law allows the police
department or Sheriff’s office to collect a fee
for the storage of the weapon. California law
states:

A local law enforcement
agency may charge the
respondent a fee for the
storage of any firearm
pursuant to this section. This
fee shall not exceed the actual
cost incurred by the local law
enforcement agency for the
storage of the firearm. For
purpose of this subdivision,
‘actual cost’” means expense
directly related to taking
possession of a firearm,
storing  the firearm, and
surrendering possession of the
firearm to a licensed dealer as
defined in Section 1207 of the
Penal Code or to the
respondent. '’

The Prohibited Armed Person File

In addition, the California Department of
Justice is required by law to update and
maintain the Probibited Armed Persons File"
This online database contains information on

16 CALIFORNIA FAM. CODE § 6389(e).

17 CALIFORNIA PENAL CODE § 12010-12012.

—

individuals in California prohibited from
carrying or purchasing firearms. The database
can be accessed by law enforcement and
prosecutors, as well as other entities. Any
person listed on the database who carries or
purchases a firearm is automatically arrested.

NATIONAL COUNCIL OF JUVENILE
AND FAMILY COURT JUDGES
(NCJFEC))

Firearms and Domestic Violence: A
National Summit for Community Safety

In 20006, the National Council of Juvenile
and Family Court Judges, National Center on
Full Faith and Credit and Battered Women’s
Justice Project, in conjunction with the Office
on Violence against Women, U.S. Department
of Justice held a three-day national summit in
Los Angeles to discuss domestic violence and
firearms."”  Participants included state and
federal judges, attorneys, law enforcement
agencies from both the state and federal level,
victim advocates, and other members of the
legal community. Topics covered by experts
included the basics of federal, state, and tribal
law and firearms, reasons why victims may
not want firearms removed, laws requiring
firearm removal in criminal protection orders,
and the law enforcement role in removing
firearms in cases of domestic violence, among
other topics.

The Family Violence Department of the
NCJFC

The family violence department of the
NCJFCJ was established to develop improved

18 National Council of Juvenile and Family Court
Judges. (20006). Domestic Violence and Firearms: A National
Summit for Community Safety. September 25-27. Los
Angeles, California.
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approaches for judges and law enforcement
handling cases of domestic violence. The
family violence department produces projects
that enhance the safety and well-being of
victims. In 2011, the NCJFC] Checklist to
Promote Perpetrator Accountability in Dependency
Cases Involving Domestic Violence was published
as a resource for judges. The accountability
checklist is a resource for judges gathering
information in domestic violence cases. The
checklist includes critical queries, including:
“Is the perpetrator dangerous?” and “Does he

1(
own a firearm?”"”

In 2010, the family violence department
published Civil Protection Orders: A Guide for
Improving Practice. 'The purpose of the guide is
to provide a resource for professionals
working to ensure that protective orders are
effective across the United States.” All fifty
states and the District of Columbia offer
protective orders, and this protection remains
the predominant legal remedy victims utilize
to protect themselves from future violence.”

The guide includes detailed practice
strategies for courts and law enforcement on

19 National Council of Juvenile and Family Court
Judges. (2011). Checklist to promote perpetrator
accountability in dependency cases involving domestic

violence. Retrieved from

20 14

2! National Council of Juvenile and Family Courts
Judges. (2010). Civil protection orders: A guide for
improving practice.

—

firearms and domestic violence (see Appendix
Al1).
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2. Domestic Violence Firearms Laws

The following chapter describes federal
and Texas statutes prohibiting the delivery,
receipt, and possession of firearms in certain
instances related to domestic violence.

a. Federal Statutes®

(This section on federal statutes is reprinted with
permission from the National Center on Protection
Orders and Full Faith & Credit. Excerpted from
Enforcing Domestic Violence Firearms Probibitions: A Report
on Promising Practices (September 2000)).

The Gun Control Act (GCA) of 1968 (18
US.C. § 921 et seq.) regulates firearms at the
federal level. Subsection 922(g) of the act lists
persons disqualified from possessing firearms
and ammunition. Under subsection 922(n),
persons under indictment for a crime
punishable by imprisonment for up to one
year cannot receive firearms or ammunition.
Any person disqualified from possessing
firearms or ammunition under the Gun
Control Act is prohibited from shipping,
transporting  in  interstate or  foreign
commerce, or possessing or affecting
commerce in any firearm or ammunition.” A
disqualified person is also prohibited from
receiving any firearm or ammunition that has
been shipped or transported in interstate or
Subsection  922(d)
prohibits firearms or ammunition from being

. 24
foreign commerce.

transferred to persons who are not eligible to
possess firearms. Nearly all firearms and

22 All federal statutes refer to 2006 unless otherwise
noted.

218 US.C. § 922(g).

24 14
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ammunition meet this requirement, because
most include at least one component part that
was imported from another country or that
was manufactured in another state from the
state where it was possessed.

Four subsections added to the GCA since
1994 (18 U.S.C. § 922(2)(8) and (g)(9), and 18
US.C. § 922(d)(8) and (d)(9)) specifically
prohibit certain perpetrators of domestic
violence from possessing firearms or
ammunition and make it a crime to transfer a
firearm/ammunition to these prohibited
persons. Below are descriptions of these
provisions.

18 U.S.C. §§ 922(g)(1-7)

The 922(g) subsections of the Gun
Control Act prohibit certain persons from
possessing firearms and ammunition.
Persons convicted of a crime punishable by
more than one year of imprisonment,
fugitives, drug addicts, certain mentally ill
persons, illegal and certain immigrant aliens,
dishonorably discharged military personnel,
and those who have renounced their U.S.
citizenship may not possess a firearm or
ammunition. Some abusers who are not
disqualified under sections 922(g)(8) or
922(2)(9) (see below) may be prohibited from
possessing firearms and ammunition pursuant
to one of the other subsections of 922(g).

18 U.S.C. § 922(g)(8)

This section, enacted in 1994 as part of
the Violent Crime and Law Enforcement
Act, of which the Violence Against
Women Act is also a part, prohibits certain
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court-restrained abusers from possessing
firearms and ammunition. For a person to
be disqualified under this statute, a number of
conditions must be met:

1. The protection order must
have been issued after a
hearing  of  which  the
respondent (the abuser) had
actual  notice and  an
opportunity to participate.
Most emergency ot temporary
ex parte orders do not qualify
under this statute because they
are typically issued before
notice is provided to the
respondent.

2. The order must restrain the
abuser from harassing,
stalking, or threatening an
intimate partner of the abuser
or a child of the abuser or
intimate partner, or engaging
in other conduct that would
place an intimate partner in
reasonable fear of bodily
injury to the partner or child.

3. The order must include a
finding  that the abuser
represents a credible threat to
the physical safety of the
intimate partner or child, or
the order must explicitly
prohibit the use, attempted

use, ot threatened use of

physical force against the
intimate partner or child that
would reasonably be expected

to cause bodily injury.

—

4. The petitioner must be an
intimate partner of the abuser.
The federal statute defines
intimate partner as a spouse or
former spouse, a person who
is a parent of the child of the
abuser, or a person who
cohabits or has cohabited with
the  respondent.” This
definition does not include
orders issued against a person
who dated the petitioner but
with whom the petitioner
never cohabited or with whom
the petitioner does not share a
child in common.

If an order meets the above requirements,
possession of a firearm or ammunition can
subject the court-restrained abuser to federal
prosecution. The respondent does not need to
have violated any court-ordered provisions in
a protection order to violate the federal
statute. Additionally, there does not have to
be a statement in a protection order that
requires the respondent to turn over his/her
firearm(s) or ammunition while the order is
operative. Language in a protection order that
indicates the abuser can have weapons does
not negate the applicability of the federal law,
and the person is still disqualified from
possessing firearms or ammunition during the
duration of the protection order. The firearm
prohibition under 922 g(8) applies only while
the protection order is valid.

Law enforcement officers, armed forces
personnel, and other local, state, and federal
employees who are required to use weapons
as part of their official duties have a limited

218 U.S.C. § 921(2)(32).
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 Firearms used

exemption from this statute.”
in performing official duties are permitted
while their possessors are carrying out their
official duties. ~ Weapons possessed in a
personal capacity, however, are prohibited

while a final protection order is enforceable.
18 U.S.C. § 922(d)(8)

This section of the Gun Control Act
prohibits the transfer of firearms and
ammunition to persons who are subject to
qualifying protection orders. It is a federal
crime to sell or otherwise dispose of a firearm
or ammunition to a person while knowing or
having reasonable cause to believe that the
person is subject to a federally disqualifying
protection order.

There is no exception for law
enforcement and court personnel who return
firearms to abusers who are subject to
qualifying protection orders. If a third party
receives an abuser’s firearms to keep in
his/her possession for the duration of a
protection order, the court should apprise the
third party of steps he/she must take before
lawfully returning the firearm or weapon to
the abuser, such as ensuring the order is no
longer in effect. Transferring the firearm or
ammunition back to the abuser while the
protection order is in effect can subject the

third party to federal prosecution.
18 U.S.C. § 922(g)(9)

This section—commonly referred to as
the “Lautenberg Amendment’—prohibits
a person convicted of a “misdemeanor
(MCDYV)

and

crime of domestic violence”

from possessing firearms

218 U.S.C. § 925(a)(1).

—
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ammunition. Anyone who has ever been
convicted of an MCDV is prohibited from
An

possessing firearms or ammunition.

MCDYV under this statute is the following:

1. A misdemeanor under

federal, state, or tribal law.

2. Includes as an element the

use or attempted use of

the
threatened use of a deadly

physical ~ force  or

weapon.”

3. The offender of the crime
must have been a current or
former spouse of the victim; a
parent or guardian of the
victim; a person who shares a
child the
victim; a person who is

in common with

currently cohabitating with or
has cohabited with the victim
as a spouse, parent, of
guardian; or a person similarly
situated to a spouse, parent, or

guardian of the victim.”

4. The offender must have
been represented by counsel
or knowingly and intelligently
waived counsel and, if the
crime with which the abuser
the
defendant to opt for a jury

was allowed

charged
trial, the defendant must have
been afforded a jury trial or
and

made a knowing

2718 U.S.C. § 921(2)(33).

28 T4
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intelligent  waiver of this
option.”
To qualify wunder this statute, the

misdemeanor crime need not have consisted
of the violation of a statute that is labeled or
categorized as a domestic violence crime (e.g.,
domestic abuse, domestic assault). A crime is
covered by this statute if the defendant is
convicted under a general misdemeanor

that  the

relationship between the perpetrator and the

statute,  provided requisite
victim exists; if the use of force/deadly
weapon is an element of the crime that must

order to obtain a

the
represented by counsel or waived the right to

be proven in

conviction/plea, and defendant was
counsel; and if the offender was entitled to a
jury trial, the offender was afforded a jury

trial, or waived one.

The disability imposed by this statute is a
lifetime prohibition. It applies even if the
conviction occurred years before 1996, the
year that the statute was enacted. The
disability may, however, be lifted if the
conviction is expunged or legally set aside, or
the abuser is pardoned or has his or her civil
rights restored, if the law of the applicable
jurisdiction provides for loss of civil rights for
conviction of the offense.

There is no official use exemption for law
enforcement officers or military personnel
under this section of the Gun Control Act.
Consequently, officers and military personnel
who have been convicted of a qualifying
MCDYV may not carry a duty weapon.

18 U.S.C. § 922(d)(9)

29 T4
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This section prohibits the transfer of
firearms and ammunition to a person who
has been convicted of an MCDV. As with
the protection order prohibition (18 U.S.C. §
922(d)(8)), it is illegal to sell or otherwise
dispose of firearms and ammunition to a
person who has been convicted of an MCDV.
If a third party is given an abuser’s firearms to
hold after such a conviction, the third party
may not transfer the firearm back to the
convicted person. Doing so can subject the
third party to federal prosecution.

18 U.S.C. § 922(a)(6)

This section makes it a crime for any

person to knowingly make false
statements or furnish false identification
that is intended or is likely to deceive a
firearm importer, manufacturer, dealer, or
collector regarding the lawfulness of a
firearm transfer. Each person who intends to
receive a firearm from a federal firearms
licensee (“transferee”) must fill out ATF
Form 4473 (Firearms Transaction Record),
which asks a number of questions designed to
reveal whether a person is federally
disqualified from receiving a firearm or
ammunition. A person who fails to answer
any question truthfully (e.g., indicating that
he/she is not currently subject to a protection
order when he/she is in fact the restrained
party to a protection order) commits a federal

crime.
b. Texas Statutes

In Texas, various sections under the
Family Code, Penal Code, Code of Criminal
Procedure, and Government Code govern

30 All Texas statutes refer to 2011 unless otherwise
noted.
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firearms related to family violence. Under
Texas Family Code § 85.022(b)(6) and Texas
Code of Criminal Procedure Art. 17.292, a
person who has committed an act of family
violence may be prohibited from possessing a
In addition, Texas Penal Code §
46.04(c) makes it a crime for a person who is

firearm.

subject to a protective order to possess a
firearm. A person subject to a protective
order is disqualified from purchasing, renting,
leasing, or receiving as a loan or gift a
handgun while an active protective order is
issued against them.” The person is also
disqualified from holding a concealed
handgun license for the duration of the
protective order.”” It is a separate crime for a
disqualified person to be in possession of a

firearm in a motor vehicle.”

It is a crime for a third party to sell, rent,
lease, loan, or give a handgun to a person
subject to a protective order, knowing that the
person is subject to a protective order.”*
Under state law, a licensed firearms dealer
must request, from law enforcement, a Texas
Department of Public Safety (DPS) records
check of a person purchasing a firearm to
determine the existence of an active protective
order.” If DPS records indicate the existence

of such a record, the law enforcement officer

3UTEX. PENAL CODE § 46.06(2)(6).

32 TEX. FAM. CODE § 85.022(d) and TEX. GOV'T CODE
§ 411.187(a) and (c); see also TEX. FAM. CODE §
84.042(c) (delivery of protective order to DPS).

33 TEXAS PENAL CODE § 46.02(a-1)(2)(B).

34+ TEX. PENAL CODE § 46.06()(5).

3 TEX. PENAL CODE § 86.002(a) and (b).

—
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must immediately advise the dealer that the
purchase is prohibited.”

It is also a crime for a person, released on
bond in a family violence case, to violate the
condition of bond or violate the protective
order by possessing a firearm.”” The person in
violation may be taken into custody and,
pending trial or other court proceedings,
denied release on bail.”

Finally, a person convicted of family
violence may not possess a firearm for five
years following release from confinement, or
release  from

community  supervision,

. 39
whichever occurs later.

Below are more detailed descriptions of
these and other related provisions.

Texas Family Code § 85.022(b)(6)

A civil protective order issued by a court
may prohibit a person who has committed
family violence from possessing a firearm,
unless the person is a peace officer actively
engaged in employment as a sworn, full-time
paid employee of a state agency or political

. .« . ()
subdivision.”

36 14,

37 TEX. PENAL CODE § 25.07(a).

38 TEX. CODE CRIM. PROC. art. 17.292.
3 TEX. PENAL CODE § 46.04(b).

40 Texas civil protective orders are issued under TEX.
FAM. CODE § 6.504 (protective order in a divorce);
TEX. FAM. CODE CH. 83 (ex parte protective orders);
TEX. FAM. CODE CH. 85 (protective orders); and TEX.
FAM. CODE CH. 88 (extra-jurisdictional protective
orders).
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Texas Family Code § 85.022(d)

A civil protective order issued by a court
may suspend a person’s license to carry a
concealed handgun if the court finds that the
person has committed family violence.

Texas Family Code § 85.026

A civil protective order, including a
temporary ex parte order, issued under the
Family Code, must contain the following
prominently displayed notice in boldface type,
capital letters, or underlined letters:

IT IS UNLAWFUL FOR
ANY PERSON, OTHER
THAN A PEACE
OFFICER, AS DEFINED
BY SECTION 107,
PENAL CODE,
ACTIVELY ENGAGED IN
EMPLOYMENT AS A
SWORN, FULL-TIME
PAID EMPLOYEE OF A
STATE AGENCY OR
POLITICAL
SUBDIVISION, WHO IS
SUBJECT TO A
PROTECTIVE ORDER
TO POSSESS A FIREARM
OR AMMUNITION.

Texas Family Code § 84.042(e)

The clerk of the court issuing an original

or modified civil protective order that
suspends a license to carry a concealed
handgun must send a copy of the order to the
appropriate division of the Department of
Public Safety at its Austin headquarters. On
receipt of the order suspending the license,

the department must:

—
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e record the suspension of the
license in the records of the
department;

e report the suspension to local
law enforcement agencies, as
appropriate; and

the

suspended license from the

e demand surrender of

license holder.
Texas Family Code § 86.002(a) and (b)

When a licensed firearms dealer requests a
law enforcement information system record
check of a person purchasing a firearm, the
chief law enforcement officer must determine
whether the Department of Public Safety has
a record indicating the existence of an active
protective order issued against that person.

If the department’s law enforcement
information system indicates the existence of
an active protective order issued against the
person, the chief law enforcement officer
must immediately advise the dealer that the

purchase is prohibited.

Texas Government Code § 411.187(a) and
(©

The Department of Public Safety must
suspend a concealed handgun license if the
license holder commits an act of family
violence and is the subject of an active
protective order rendered under the Family
Code; or if the license holder is arrested for an
offense involving family violence or stalking,
and is the subject of an order for emergency
protection under Article 17.292, Code of
Criminal Procedure.
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In addition, DPS must suspend the
concealed handgun license for the duration of
or the period specified by the protective

order.
Texas Penal Code § 25.07(a)

A person commits an offense if, in
violation of a condition of bond, set in a
family violence case and related to the safety
of the victim or the safety of the community,
a person knowingly or intentionally commits
certain acts, including the act of possessing a
firearm.

An offense under this section is a Class A
misdemeanor. However, if the person has
been convicted of family violence two or
more times, or has violated the order or
condition of bond by committing an assault
or the offense of stalking, the offense is a

third degree felony.
Texas Penal Code § 46.02(a-1)(2)(B)

It is an offense for a person to
intentionally, knowingly, or recklessly be in
possession of a handgun in a motor vehicle,
owned by the person or controlled by the
person, at any time in which the person is
prohibited by law from possessing a firearm.
An offense under this section is a Class A

misdemeanor.
Texas Penal Code § 46.04(b)

A person who has been convicted of
assault, punishable as a Class A misdemeanor,
and involving a member of the person’s
family or household, commits an offense if
the person possesses a firearm before the fifth

anniversary of the later of:

—
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EVAIRENE FLORES: AN INSPIRATION FOR
LEGISLATIVE CHANGE

Evaitene Flores was martried to her husband,
Matthew O’Connor for twenty years. She
suffered physical abuse from her husband
throughout their entire relationship, and the
couple ultimately divorced. After a violent
episode in March 2006, Evairene filed for a
protective order. In May, the order was
granted. In July, Matthew violated the order
by threatening to shoot Evairene and by
placing a tracking device on her vehicle. He
was arrested twice—once for the first assault,
and the second time for the violation of the
order. He was released on bond after both
arrests. T'wo weeks later, Mathew arrived at
Evairene’s apartment and shot her 20 times

throughout her body.

Inspired by this case, Texas legislators
amended Penal Code Sec. 25.07 in 2007 to
grant courts the authority to deny bond to
individuals arrested for violating a protective
order, and to permit confinement without
bail for other domestic violence offenses.

KSAT.com. (2006, August 24). Police: Man who
killed ex-wife, self was wearing monitoring device.
Retrieved from

Sandberg, L. (2007, December 30). New laws will
help ring in ’08. The Houston Chronicle. Retrieved
from

Wentworth, J. (2008, January 25). Families now
safer from domestic violence. Texas State Senate.
Retrieved from
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e the date of the person’s release from
confinement following conviction of
the misdemeanort; or

e the date of the person’s release from

community  supervision  following

conviction of the misdemeanor.
Texas Penal Code §46.04(c) and (e)

A person who is subject to a protective
order commits a Class A misdemeanor if the
person possesses a firearm after receiving
notice of the order and before expiration of
the order.

This section does not apply to a Texas
peace officer actively engaged in employment
as a full-time paid employee of a state agency
or political subdivision, who is subject to a
protective order.

Texas Penal Code § 46.06(a)(5)-(6)

It is a crime for a third party to sell, rent,
lease, loan, or give a handgun to a person
subject to a protective order, knowing that the
person is subject to a protective order. A
person further commits an offense if the
person knowingly purchases, rents, leases, or
receives as a loan or gift from another a
handgun while an active protective order is
directed to the actor. An offense under this

section is a Class A misdemeanor.

Texas Code of Criminal Procedure Art.
17.152(b)

A person who commits an offense under
Tex. Penal Code Sec. 25.07, whose bail is
revoked or forfeited for a violation of a
condition of bond, including possession of a
firearm, may be taken into custody and,

—
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pending trial or other court proceedings,
denied release on bail.

Texas Code of Criminal Procedure Art.
17.292

A magistrate in an order for emergency
protection may prohibit the arrested party
from possessing a firearm, unless the person
is a peace officer

actively engaged in

employment as a sworn, full-time paid
employee of a state agency or political

subdivision.

An order for emergency protection issued
this
statements in bold-face type or in capital

under article must contain certain

letters, including the following:

THE POSSESSION OF A
FIREARM BY A PERSON,
OTHER THAN A PEACE
OFFICER, AS DEFINED
BY SECTION 1.07,
PENAL CODE,
ACTIVELY ENGAGED IN
EMPLOYMENT AS A
SWORN, FULL-TIME
PAID EMPLOYEE OF A
STATE AGENCY OR

POLITICAL
SUBDIVISION, WHO IS
SUBJECT TO THIS
ORDER MAY  BE
PROSECUTED AS A
SEPARATE  OFFENSE
PUNISHABLE BY
CONFINEMENT OR
IMPRISONMENT.

In the order for emergency protection, the
magistrate also must suspend a defendant’s
Texas license to carry a concealed handgun.
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Texas Code of Criminal Procedure Art.
18.19

Weapons seized in connection to an
offense involving the use or illegal possession
held by the
enforcement agency making the seizure.”

of the weapon, are law

If the weapons seizure is made without a
search or arrest warrant, the law enforcement
officer making the seizure must prepare and
deliver a written inventory of each weapon to
a magistrate."

If there is a determination that there will
be no prosecution or conviction for an
offense involving the seized weapon, the
magistrate must, within 61 days of the
determination, notify in writing to the person
found in possession of the weapon that he or
she is entitled to the weapon upon written
request.” If the person submits the request
for return to the magistrate within 121 days
following notification, the magistrate must,
within 61 days following receipt of the

request, order the weapon returned.*

If the weapon is not requested within the
applicable time period, the magistrate must,
within 121 days following notification, order
the weapon destroyed or forfeited to the state
for use by the law enforcement agency
holding the weapon, or by a county forensic
laboratory designated by the magistrate.” 1If
the magistrate does not order the return,

#“ TEX. CODE CRIM. PROC. art. 18.19(a).
4 TeEX. CODE CRIM. PROC. art. 18.19(b).
4 TEX. CODE CRIM. PROC. art. 18.19(c).
“1d.

45 I
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destruction, or forfeiture of the weapon
the the
enforcement agency holding the weapon may

within applicable  period, law
request an order of destruction or forfeiture

of the weapon from the magistrate.*

If a person is convicted or receives
deferred adjudication under Penal Code Ch.
46 (related to illegal possession or use of
weapons), the person is entitled to return of
the weapon if a request is submitted to the
court entering the judgment within 61 days
after the date of the judgment of conviction
or the order placing the person on deferred
adjudication.”’

However, the court must order the

weapon destroyed or forfeited to the state if:

e the person does not request
the weapon before the 61st
day after the date of the
judgment of conviction or the
order placing the person on
deferred adjudication;

e the person has been previously
convicted under Penal Code
Ch. 46;

e the weapon is one defined as a
prohibited  weapon
Penal Code Ch. 46;

under

the
convicted or

o the offense for which

person  was
received deferred adjudication
was committed in or on the

premises of a playground,

46 14

47 TEX. CODE CRIM. PROC. art. 18.19(d).
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school, video arcade facility, or
youth center; or

e the court determines based on
prior criminal history of the
defendant or based on the
circumstances surrounding the
commission of the offense
that possession of the seized
weapon would pose a threat to
the community or one or

more individuals.*®

If the person is not prosecuted or is not
convicted, or is not otherwise prohibited by
federal or state law from possessing a firearm,
the firearm must be ordered returned within
61 days of the court receiving a request from
the person found in possession of the
firearm."

48 14

# TEX. CODE CRIM. PROC. art. 18.19(c).
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3. Overview of Texas Protective Orders and
Injunctions in a Divorce

Legislation enacting protective orders to
protect victims of domestic violence was first
passed in 1979.°
Family

According to the Texas

(TCFV),

protective orders play a critical role in ending

Council on Violence

family violence by:
1. deterring future violence;

2. stipulating appropriate and
inappropriate behavior;

3. reinforcing the belief that
family violence is wrong
and needs to be stopped;
and

4. emphasizing that family

. . . 51
violence is a ctime.’

A protective order may prohibit a person

from committing future acts of family
violence; communicating with a victim in a
threatening or harassing manner; or going
near a victim’s residence, school, child care
facility, or place of employment.””> A person

subject to a protective order is further

50 Texas Council on Family Violence. (2003). Do no
harm: Protective orders in Texas 2003. National Center
on  Domestic and  Sexual 1 iolence. Retrieved from

5t T4

52 TEX. PENAL CODE § 25.07.
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prohibited from possessing a firearm or
possessing a concealed handgun license.”

State statutes provide for different types
of protective orders, with varying legal effect,
under civil and criminal law. “Each protective
order is unique in either the process that is
necessary to receive the order or the legal
remedies that the order provides.”*

The following is a brief description of the
following Texas protective orders:

e Temporary Ex  Parte
Protective Orders;

e Final Protective Otrders
(POs);

e Protective  Orders for

Victims of Sexual Assault;

e TForeign Protective Orders;
and

for

Otrders

Emergency Protection.

e Magistrate’s

This chapter also provides a description of
court orders, other than protective orders,
which may provide firearms protections to

53 TEX. FAM. CODE § 85.022(b)(6); TEX. FAM. CODE §
85.022(d); TEX. CODE CRIM. PROC. art. 17.292(c)(4).

> Texas Council on Family Violence. (2003). Do no
harm: Protective orders in Texas 2003. National Center

on  Domestic and Sexual 1 iolence. Retrieved from
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victims of domestic violence. These orders

are civil Temporary Restraining Orders
(TROs) and temporary injunctions in a

divorce.

a. Temporary Ex Parte
Protective Orders

If a court finds from the information
contained in an application for a protective
order that there is a clear and present
danger of family violence, the court may
enter a temporary ex parte order for the
protection of the Applicant.” The ex parte
order may be issued without notice to the
individual alleged to have committed family
violence and without a hearing.® The court
the

temporary ex parte order, to do or refrain

may direct Respondent, wunder a
from engaging in specific acts, in order to

protect the victim.”’

A temporary ex parte order is valid for the
period specified in the order, not to exceed 20
58

days.” On the request of an Applicant or on
the court’s own motion, a temporary ex parte
order may be extended for additional 20-day

periods.”
b. Final Protective Orders

Final protective orders are the orders
most commonly referred to as “protective
orders.” For a protective order to be issued,
the court is required to find that: (1) family

% TEX. FAM. CODE § 83.001(a).
56 T

57 TEX. FAM. CODE § 83.001(b).
58 TEX. FAM. CODE § 83.002(a).

% TEX. FAM. CODE § 83.002(b).
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violence has occurred; and (2) family violence
is likely to occur in the future.”

Any adult member of the family or
household of the victim, including the victim,
may file an application for a protective
order.””  An adult victim of dating violence
may also apply for a protective order.” To
protect a child from family violence, any adult
may apply for a protective order on behalf of
the child.”

Department

Prosecuting attorneys and the

Texas of Protective and
Regulatory Services may file an application for
the protection of any person alleged to be a

victim of family violence.**

A protective order is effective for the
period stated in the order, not to exceed two
years; or if a period is not stated in the order,
until the second anniversary of the date the
order was issued.”

A court may render a protective order that
is binding on a Respondent who does not
attend a hearing, if the Respondent received
service of the application and notice of the
hearing,”

%0 TEX. FAM. CODE § 85.001 (a).
61 TEX. FAM. CODE § 82.002(a).
02 TEX. FAM. CODE § 82.002(b).
03 TEX. FAM. CODE § 82.002(c).
% TEX. FAM. CODE § 82.002(d).
% TEX. FAM. CODE § 85.025(a).

% TEX. FAM. CODE § 85.0006(a).
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c. Protective Orders for Victims

of Sexual Assault

A person who is the victim of sexual
assault, or a parent or guardian acting on
behalf of a person younger than 17 years of
age who is the victim, or a prosecuting
attorney acting on behalf of the victim, may
file an application for a protective order.”’

In a protective order issued for a victim of
sexual assault, the court may prohibit the
alleged offender from possessing a firearm,
unless the alleged offender is a peace officer
actively engaged in employment as a sworn,
full-time paid employee of a state agency or
political subdivision.”® The court also may
suspend a license to carry a concealed
handgun held by the alleged offender.”

A protective order, including a temporary
ex parte order, issued for a victim of sexual
the

prominently displayed statement:

assault must include following

IT IS UNLAWFUL FOR
ANY PERSON, OTHER
THAN A PEACE
OFFICER, AS DEFINED
BY SECTION  1.07,
PENAL CODE,
ACTIVELY ENGAGED IN
EMPLOYMENT AS A
SWORN,  FULL-TIME
PAID EMPLOYEE OF A
STATE AGENCY OR
POLITICAL

67 TEX. CODE CRIM. PROC. art. 7A.01.
%8 TEX. CODE CRIM. PROC. art. 7A.05(2)(2)(D).

% TEX. CODE CRIM. PROC. art. 7A.05(d).
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SUBDIVISION, WHO IS
SUBJECT TO A
PROTECTIVE ORDER
TO POSSESS A FIREARM
OR AMMUNITION.

A final protective order issued for a victim
of sexual assault may be effective for the
lifetime of the offender and the /fetime of the
victim, or for any shorter period stated in the
order.”” If a period is not stated, the order is
effective until the second anniversary of the

date it is issued.”
d. Foreign Protective Orders™

orders,
the
enforceable under Texas law.” The Uniform

Foreign  protective including

firearms prohibitions in order, are
Interstate Enforcement of Domestic Violence
Protection Otrders Act states that a foreign

protective order is valid if the order:

e names the  protected
individual and the
respondent;

e s currently in effect;

e was rendered by a court
that had jurisdiction over
the parties and the subject
matter under the law of
the issuing state; and

70 TEX. CODE CRIM. PROC. art. 7A.07(a)..
71 Id

72 “Foreign” protective orders are out-of-state
protective orders.

73 TEX. FAM. CODE § 88.001.
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the
given

e was rendered after

Respondent  was
reasonable notice and an
opportunity to be heard
consistent with the right to
due process, either before
the court issued the order,
or in the case of an ex
parte order, within a
reasonable time after the

order was rendered.”

e. Magistrate’s Orders for
Emergency Protection

Magistrate’s  orders  for  emergency
protection (“emergency protective order”), in
contrast to civil protective orders and
temporary ex parte protective orders, are
orders issued from a criminal court in which

there is a defendant who has been arrested.

At a defendant’s appearance before a
magistrate after arrest for an offense involving
family violence, the magistrate may issue an
the

magistrate’s own motion or on the request of:

order for emergency protection on

e the victim of the offense;
e the guardian of the victim;
e a peace officer; or

e the attorney representing
the state.”

If the arrest is for an offense that involves
serious bodily injury to the victim, or the use
or exhibition of a deadly weapon during the

7 TEX. FAM. CODE § 88.003(d).

75 TEX. CODE CRIM. PROC. art. 17.292(a).
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commission of an assault, the magistrate must
issue an order for emergency protection.”

An emergency protective order issued by
a magistrate at the court’s discretion remains
in effect for 30 to 60 days. An order issued
for an offense involving serious bodily injury
to the victim also remains in effect for 30 to

60 days.
involving the use or exhibition of a deadly

An order issued for an offense

weapon during the commission of an assault
remains in effect for 60 to 90 days.

f. Temporary Restraining
Orders

After the filing of a suit for dissolution of
marriage, on the motion of a party or on the
court’s own motion, “the court may grant a
temporary restraining order without notice
to the adverse party for the preservation of
the property and for the protection of the
parties as necessary...” (emphasis added).”

Although a TRO is not a protective order,
a TRO may prohibit one or both parties from
harassing or physically injuring the other
party.
person from:

Specifically, a TRO may prohibit a

e intentionally communicating
by telephone or in writing
with the other party by use
of vulgar, profane, obscene,
or indecent language or in a
coarse or offensive manner,
with intent to annoy or
alarm the other;

76 TEX. CODE CRIM. PROC. art. 17.292(b).

7 TEX. FAM. CODE § 6.501(a).
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e threatening the other, by
telephone or in writing, to
take unlawful action against
any person, intending by this

action to annoy or alarm the

other;

e placing a telephone call,
anonymously, at an
unteasonable hour, in an
offensive and repetitious
manner, ot without a
legitimate purpose of
communication with the

intent to annoy or alarm the
other;

e intentionally, knowingly, or
recklessly  causing bodily
injury to the other or to a

child of either party; or

e threatening the other or a
child of ecither party with
imminent bodily injury.”

A TRO may not remain in effect for more
than 14 days, unless good cause is shown for
the it to be extended an additional 14 days; or
unless the party against whom the order is
directed consents that it may be extended for
a longer period.”

A TRO under Tex. Fam. Code sec. 6.501
does not qualify as a protective order under
Tex. Penal Code sec. 25.07(a). A Respondent

78 TEX. FAM. CODE § 6.501(2)(1)-(5).

7 TEX. R. CIv. P. 680.
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to a TRO is not prohibited from possessing a
firearm.*

Under federal law, a TRO does not
prohibit the Respondent from possessing a
firearm since it is issued without notice to the
Respondent and without a hearing in which
the has
participate.”

Respondent an opportunity to

If, however, at any time during the suit,
the court believes that a party to the suit or a
member of the party’s family or household
may be a victim of family violence, the court
shall inform that party of the right to apply
for a protective order.”” On the motion of a
party to the suit, the court may issue a
temporary ex parte protective order or final
protective order under Title 4, Subtitle B of
the Texas Family Code.*’

g. Temporary Injunctions in a

Divorce

The

injunctions for the protection of the parties

court may order temporary
while a divorce is pending.84 The injunctions
may be issued on the motion of a party or on
the court’s own motion after notice and

hearing”

Temporary injunctions may prohibit one
ot both parties from:

8 TEX. PENAL CODE § 46.04(c).
8118 U.S.C. § 922(2)(8)(A).

8 TEX. FAM. CODE §105.0011.
8 Tex. FAM. CODE §6.504.

84 TEX. FAM. CODE §6.502.

85 I
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e intentionally communicating by
telephone or in writing with the
other party by use of vulgar,
profane, obscene, or indecent
language or in a coarse or
offensive manner, with intent to

annoy or alarm the other;

the
telephone or in writing, to take

e threatening other, by

unlawful action against any

person, intending by this action
to annoy or alarm the other;

e placing a telephone call,
anonymously, at an
unteasonable hour, in an
offensive and repetitious

manner, or without a legitimate
purpose of communication with
the intent to annoy or alarm the
other;

e intentionally, knowingly, or
recklessly causing bodily injury
to the other or to a child of

either party; or

e threatening the other or a child
of either party with imminent
bodily injury.86

While a person subject to an injunction in
a divorce is not prohibited from possessing a
firearm under Texas law,” a person subject to
an injunction in a divorce may be prohibited
from possessing a firearm under federal

86 TEX. FAM. CODE § 6.502(2)(9).

87 A temporary injunction in a divorce under TEX. FAM.
CODE § 6.502 does not qualify as a protective order
under TEX. PENAL CODE § 25.07(a).
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Iaw.® An injunction in a divorce is issued in
a proceeding with notice to the parties and
with a hearing in which the parties have an
opportunity to participate.”’

If, at any time while the suit is pending,
the court believes that a party to the suit or a
member of the party’s family or household
may be a victim of family violence, the court
shall inform the party of his or her right to
apply for a protective order.”’ On the motion
of a party to the suit, the court may issue a
temporary ex parte protective order or final
protective order under Title 4, Subtitle B of
the Family Code.”

8818 U.S.C. § 922(g)(8)(A).
89 Id
% TEX. FAM. CODE §105.0011.

o1 TEX. FAM. CODE §06.504.
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4. 388" Domestic Violence Firearms

Surrender Protocols Project

As discussed in previous chapters, federal
and state law prohibit an individual subject to
a protective order, or convicted of domestic
violence, to be in possession of a firearm.
These laws, however, do not offer specific

firearms surrender procedures for law

enforcement or courts to implement. The
and

absence of clear

consistent procedures SEerves

departments; courts; El Paso County and
District Offices; the Public
Defender’s Office; Center Against Family
Violence; the Federal Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF);

Attorney’s

and area colleges and universities.

In the summer of 2005,
the Advisory Committee met
best

to discuss nationwide

as a  challenge to public
servants ro%ectin P the « practices in domestic violence
communit P victimf and Officer Ba.rcena was firearms surrender. Through

i ’ shot and killed after its discussions, the grou

officers at-large ’ group
the callet’s husband exchanged agency-specific
In El Paso, Texas, the drew a .38 caliber expertise and  determined
importance of this issue was revolver. The tragic which judicial, law
highlighted in the early enforcement, and  social

morning of September 25,
2004. On that day, El Paso
Police Officer Angel Barcena
responded to a family violence
call on the City’s Westside.
Officer Barcena was shot and
killed after the callet’s
husband drew a .38 caliber
revolver.  The tragic passing of Officer
Barcena was a call to action for El Paso’s law

enforcement and judicial community.

2005

In May 2005, the 388" Judicial District
Court, the Honorable Judge Patricia A. Macias
presiding, organized the Domestic 1Violence
Firearms Surrender Adpisory Committee to create
protocols for the El Paso community. The
committee included representatives from the
El Paso County Sheriff’s Office; area police

—

passing of Officer
Barcena was a call to
action for El Paso’s
law enforcement and
judicial community.”
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services strategies would be
most effective in addressing
firearms surrender in domestic

the
group expanded to include

violence incidents. As

participation from law
enforcement agencies in El
Paso’s surrounding
jurisdictions, including the Horizon Police
Department, the committee completed its
outline of the necessary components of

comprehensive firearms surrender protocols.

In late 2005, the committee identified the
following areas in which to focus its work: at-
firearms surrender

the-scene procedures;

administrative  retrieval and transfer of
firearms by Respondents (upon issuance of
protective orders); storage and reacquisition

of the firearms; destruction of unclaimed
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firearms; victim/family empowerment in
notifying officials during firearm possession
by Respondents; and victim/Applicant
notification of the Court’s receipt of a

Respondents” Motion to Retrieve Firearm.

The
potential

addressed

local

further
between
enforcement protocols and federal laws. A

committee
conflicts law
joint effort between law enforcement entities
reconcile local firearms
tederal
prohibiting the possession and transportation

was initiated to

surrender  protocols  and laws
of firearms by individuals subject to a
protective order. In addition, the El Paso
Police Department and El Paso Sheriff’s
Office

subcommittee for the joint development of

worked together to form a

law enforcement protocols.

The committee further discussed the value
of a local study to assess the impact of
firearms  surrender  protocols as  an
intervention method in domestic violence
Dr. Martha Smithey,

professor of sociology, worked with the

incidents. associate
committee to define the scope and the
method of researching the effectiveness of
firearms surrender protocols. Also discussed
was the importance of timely retrieval of
In December 2005,
the committee’s membership was expanded to
include the El Paso County Jail Magistrate.

court-ordered firearms.

2006

In early 2006, the Clint, Socorro, and
Anthony Police Departments, and the West
Texas ~ Community  Supervision  and
Corrections Department (WTCSCD) joined
the committee.

—
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The committee debated policies and
procedures which govern events following the
surrender of firearms—receipt of firearms,
ballistic

destruction of firearms. The committee had a

testing,  storage, return, and
number of questions regarding legal authority
controlling the property and the liability of

law enforcement.

The drafts
developed by subcommittees in late 2006.

first of protocols were
Launch dates for the pilot, including training
programs, were subsequently set and adopted
by the committee. The pros and cons of a
public campaign on the protocols were
discussed. In late 20006, the Fort Bliss Family
Advocacy Program and the Fort Bliss Office
of the Staff Judge Advocate General joined
the committee as talks began regarding
military protocols for firearms retrieval in

domestic disputes.

In September 20006, advisory committee
members participated as part of a state team
in “Firearms and Domestic Violence: A
National Summit for Community Safety” in
Los Angeles, California. This event solidified

the committee’s work.
2007

In January 2007, the El Paso Community
College (EPCC) Police Department was
added to the
EPCC developed protocols to be utilized by

committee’s membership.

officers responding to domestic violence calls
at campus-owned housing units.

In mid-2007,
protocols and corresponding forms were

organization-specific
revised, finalized, and approved by the
committee. The pilot protocols addressed key
issues in firearms surrender: law enforcement
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retrieval of surrendered firearms; respondent
relinquishment of firearms; firearms storage
and return; intra- and interagency protocol
coordination; and community support.

2008-2011

During  this  period, each entity
implemented the protocols into their
respective policies and procedures. In 2010,
the 388" Judicial District Court received a
S.T.O.P. Violence Against Women Recovery
Act (VAWA) Grant, awarded by the Criminal
Justice Division of the Office of the
Governor, to evaluate the protocols.

In October, the committee convened
again to review the project status. On
December 10, 2010, Judge Macias and Lt. Ray
Hernandez presented at the Partners to
Protect summit, sponsored by the Texas
Council on Family Violence, in Houston. The
title of the session was “Firearms Survender:
Court,  Prosecutor, Law  Enforcement, Family
Violence Victims® Adpocate Collaboration.” On
April 21, 2011, Judge Macias and staff
presented the project to UTEP criminal
justice students.

—
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5. Integration and Institutionalization of
Domestic Violence Firearms Surrender

Protocols

The development of firearms surrender
protocols is an initial step towards removing
firearms from domestic violence offenders.
The next critical step is integration and
the

and  procedures

institutionalization of protocols into

policies for  practical

application by each individual agency.

An effective community-wide domestic

violence firearms surrender program is
complex and requires strong partnerships.
Multiple different

functions in the

participants  provide
within varied missions

protection of victims and the community.

Law enforcement agencies are focused on
at-the-scene policies and procedures; the
development  and  administration  of
appropriate forms; and the administration of
firearms and return.

surrender, storage,

Military  institutions are concerned with
executing Department of Defense directives
to address soldier-related domestic violence.
College and universities concentrate their
polices and procedures on fostering a safe
environment on campus and in dormitories.
The County Attorney’s Office is a victim-
centered office aimed at representing civil
protective  order  Applicants. Courts
adjudicate protective orders, restraining orders
and injunctions; issue orders to surrender
firearms, if appropriate; and order therapeutic
rehabilitation for the aggressor.  Victims’
services organizations apply procedures intent

on assessing victims’ needs and addressing

—
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those needs through community resources,
including legal resources.

Below is a description of domestic

violence firearms surrender policies and

procedures in the El Paso community.
a. Law Enforcement

There are multiple local law enforcement
agencies within El Paso County: the El Paso
County Sheriff’s Office, the El Paso Police
Department, the Anthony Police Department
(Anthony, the
Department  (Socotro,

Police
the
Horizon Police Department (Horizon City,
Texas).

education

Texas), Socorro

Texas), and
El Paso’s institutions of higher
law
enforcement agencies, including  the
University of Texas at El Paso (UTEP) Police
Department and El Paso Community College
(EPCC) Police Department.

also  have independent

El Paso County law enforcement agencies,
with the exception of the UTEP Police
Department, have implemented at-the-scene
firearms  surrender

domestic  violence

protocols. The following section discusses
domestic violence firearm surrender protocols
currently implemented by El Paso County

law enforcement agencies.
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EL PASO COUNTY SHERIFF’S
OFFICE

At the Scene

According to the El Paso County Sheriff’s
Office Policies and Procedures Manual (see
Appendix B.6), when a sheriff’s deputy is
dispatched to a call of domestic violence (at
the scene) the first step is to investigate
whether a weapon is readily available to those
parties involved. If a weapon was used during
the commission of an act of domestic
violence, then the weapon is seized according
If a
weapon was not used, then the deputy asks

to evidence collection procedures.

the offender and the victim whether there are
weapons in the house. If, during questioning,
the deputy becomes aware of any weapons,
the deputy asks the owner of the firearm to
voluntarily surrender it (see Appendix C.1).

If an aggressor is arrested, but a weapon
was not used during the commission of
domestic violence, and the deputy believes a
party is in danger, it is departmental policy
that the arresting deputy obtain a Magistrate’s
Order the
Magistrate grants the order, it is forwarded to
the Sheriff’s Office (see Appendix D.2).
When the otrder is issued, the owner must
All

weapons must be surrendered at the Sheriff’s

of Firearms Surrender. If

surrender all firearms in possession.

Office Headquarters (see Appendix B.1).
Storage and Retrieval

A Sheriff’s deputy processing firearms for
the
ammunition from the firearm. If the deputy
with  the
surrendered, the deputy is instructed to locate

surrender is required to separate

is  unfamiliar firearm  being

another officer familiar with the firearm to

—
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make the weapon safe. The deputy then
issues a property receipt to the firearm’s
owner. When the firearm is in the possession
of the deputy, the deputy is then required to
submit the weapon to the evidence clerk. The

evidence clerk is responsible for weapon

safekeeping.  The evidence clerk is also
responsible for running the firearm’s
information through the National  Crime

Information Center. (see Appendix B.1).

The steps necessary for the owner to
retrieve firearms are also described in the
policies and procedures manual (see Appendix
B.1). The policy states that the owner must
provide evidence of ownership of the
firearms, have a valid identification card, and
clear a criminal history check to verify
whether the owner may legally possess a
firearm. Individuals not legally eligible to
possess a firearm will not have it returned. If
the firearm cannot be returned to its owner,
the deputy is instructed to notify the Sheriff’s
legal advisor the reason the firearm cannot be
returned. Reasons for denying return of a

firearm may include:

e the owner has been found
guilty of a felony in Texas or
in any other state;

e the owner has been found
guilty of a misdemeanor crime
of domestic violence in Texas
or any other state;

e there is an  injunction
prohibiting the possession of
firearms in effect against the
owner in Texas or any other

state;
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e the has been

adjudicated mentally defective,

owner

or has been committed to a
mental institution;

e the owner of a firearm has
outstanding criminal warrants;

e there is a superseding Family

Violence Civil Protective

Otder; or

e the owner has some other

legal impediment to
possessing a firearm, including
but not limited to those
mentioned above (see

Appendix B.1).

If the firearm cannot be returned to the
owner for a reason stated above, or if the
the then the
Sheriff’s Office disposes of the weapon

owner abandons firearm,

according to office procedure.
EL PASO POLICE DEPARTMENT
At the Scene

When a firearm is not involved in a
domestic violence call, officers are trained to
“inquire of both subjects and victims whether
or not firearms are present in the place where
family violence has occurred and who is the
lawful the %

Appendix B.2). If the officer determines that

owner of firearm(s) (see
a firearm is present at the scene, then the
officer asks its owner to voluntarily surrender

the it (see Appendix B.2).

92 El Paso Police Department. 4-502.08. Sutrender of
tirearms. In Procedures Mannal (405-4). El Paso, TX.
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If the owner of the firearm voluntarily
surrenders it, the police officer issues a
property receipt (see Appendix C.2).

the officer has possession of the firearm, the

Once

officer is required to record the owner’s first
and last name, the firearm’s model and make,
its serial number, and any special or unique
identifiers. The officer is also instructed to
advise the firearm’s owner that it may
undergo ballistic testing.  The results of
ballistic testing may take up to two weeks to
complete, and may be entered into the
National Integrated Ballistic Informational Network

(see Appendix C.2).

In order to have the firearm returned, the
El Paso Police
Department’s Auxiliary Support Unit and

owner must contact the

request a criminal history check. The check
determines whether the owner is eligible to
possess a firearm. If the owner passes the
The

firearm will not be returned to an owner who

check, the firearm will be returned.

is subject to an active protective order. A
firearm which cannot be returned to the
owner will be stored or disposed according to
departmental policy.

Viictims’ Assistance

Police
departmental policy, to transport victims of

officers are authorized, per
domestic violence to family violence shelters.
The El Paso Police Department procedure
manual states that “[o]fficers may, with
approval of a supervisor, transport victims of
Family Violence to a shelter.”” Upon artival
at the shelter, officers are instructed to escort
the victim inside. The officer is also required

to complete the shelter’s intake form (see

93 El Paso Police Department. 4-502.07. Transporting
victims. In Procedures Mannal (405-4). El Paso, TX.
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Appendix B.2). Lastly, officers are required to
hand victims the department’s Family
Violence Card (see Appendix C4). As
described in the Victims’ Services section, this
card contains information about how to
obtain a protective order, phone numbers of
emergency shelters, and the phone numbers

of the District and County Attorney’s Offices.

Police officers are also trained to
recognize and respond to the Abused
Women’s Active Response Emergency

(AW.AR.E.) alarm. This program provides
victims of domestic violence with a small
electronic pendant which is worn like a
necklace. The pendant is monitored by ADT
Security Company. When the pendant is
trigeered, the company notifies the police
The
company provides information regarding the
Officers
respond to the call and make an arrest if the

department’s communication center.

pendant’s location or address.

situation warrants.
SOCORRO POLICE DEPARTMENT

When
officer responds to a domestic violence call,

a Socorro Police Department

the officer ensures the safety of all parties

involved.  During the call, the officer
determines whether a firearm was used in the
If it is

determined that a firearm was used, then the

incident of domestic violence.

officer collects the firearm as evidence, and
submits it to the department, according to
evidence policy procedures (see Appendix
B.4).

If during the investigation the officer
determines that there was no firearm used in
the incident, then the police officer inquires
whether there are firearms present in the
home. If the officer learns of any weapons in

—
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the home, the officer asks who owns the
The officer the
inhabitants of the house whether they have

firearm. further asks

any concern or fear of the weapons being
If the
inhabitants express concern or fear, the police

readily available to the aggressor.

officer asks the owner to voluntarily surrender
the firearm. The firearm can be surrendered
by any person who has control or care of the
weapon, regardless of actual ownership (see
Appendix B.4).

Upon receiving the firearm, the police
officer issues a property receipt, as specified
The
firearm to the

in surrender and storage procedures.
officer then submits the
department’s property office. The property
office holds the firearm for safekeeping. In
addition, the property office retains a copy of
the police report in order to have a written
record detailing how the firearm was acquired.
During the time the firearm is in department
custody, the property office is not allowed to
engrave identification marks or alter the gun
in any way. The firearm is kept in the storage
room until notice is received permitting the
firearm’s release.

Firearms which have been voluntarily
surrendered are held for 30 days after the
property office receives notice that the owner
may reclaim the firearm.  Firearms not
reclaimed after 30 days are disposed as legally

required.

If the firearm was used during a domestic
violence incident, the firearm is seized and
may not be released until the court issues a
ruling on the case. The ruling will determine
whether the owner is prohibited from legally

possessing a firearm.  If the owner is
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prohibited, the firearm and ammunition will
not be returned.

ANTHONY POLICE DEPARTMENT

Anthony Police Department’s Firearms
Surrender Policy states that police officers
responding to a domestic violence call should
ensure that those parties involved in the
Officers should
investigate whether a firearm was involved

(Appendix B.3).

incident are safe. also

If the investigation determines that a
firearm was used during an act of domestic
violence, the firearm is seized as evidence.
The collection of the firearm is governed
according to the department’s policy on the
collection of evidence. If during the
investigation it is determined that a firearm
was not used, but a firearm is located inside
the home, the officer may request that the
owner voluntarily surrender it. The officer
then notifies its owner that the firearm will be
stored at the Anthony Police Station.

A person who voluntarily surrenders a
firearm receives a property receipt. Once the
officer has the firearm in possession, the
officer gives the firearm to the evidence
custodian.

The evidence custodian is in charge of
tageing, logging, and storing the firearm
collected by the department. If the firearm

was collected as part of a criminal

investigation, it cannot be returned until the

court has issued a ruling on the case. If a
protective order was granted to the victim, the
firearm cannot be returned until the

protective order expires. If the owner is later
eligible to retrieve the firearm, it will be
returned after the department conducts a

—
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criminal background check and after the
owner provides evidence of ownership (i.e.
property
documents).

receipt and other accepted
If the owner is in violation of
any provision barring possession of a firearm,

then that person may not retrieve the firearm.

Firearms that are voluntarily surrendered
must be retrieved within 30 days after the
owner is legally eligible to retrieve it. Any
weapon not retrieved after the 30 days is

disposed as required by law.

NATIONAL AND STATE CRIME
DATABASES
(see Fig. 1)

Once the court has issued a protective
order against an individual, the next step is to
alert law enforcement officials. Since a
protective order is valid in all states, various
criminal databases have been implemented at
both state and federal levels that allow law
check

Pursuant to

enforcement officials to entered
protective orders in effect.
federal statute, all family courts may have
access to these databases (For instructions on
how to gain access to these databases in
At the federal
level, the
National Crime Information Center, the Interstate
Identification Index, and the National Instant

In Texas,

Texas, please see below).”

three databases are available:

Criminal Background Check System.
the criminal database is the

Center. The
Information Center allows any Texas law

Texas Crime

Information Texas Crime
enforcement agency to check active protective
orders issued in the state of Texas. It is
important to note that the type of information

entered into these databases overlap one

928 US.C. § 534.

—t



another. In other words, protective orders

the
entered

database
the
The National Crime Information
the
information that the Texas Crime Information

entered into state are

automatically into national
databases.
Center, for example, contains same

Center collects.

The National Crime Information Center, also

known as the NCIC, is operated and
maintained by the Federal Bureau of
Investigation (FBI). ~ The NCIC is an
electronic  index of  criminal  justice

information that contains information about a
person’s criminal history, wanted fugitives in
the United States, stolen property, missing
persons, and active protective orders. A
check in the system allows an officer or
deputy to see if a person committed a criminal
offense throughout the United States. It is
available to federal, state, and local law
enforcement agencies, as well as civil and
criminal courts. The database is operational 24

hours a day, 365 days a year.

The Interstate ldentification Index (11I) is an
automated index on individuals with criminal
records. A criminal history record is
established when a

provided to the FBI from the contributing

fingerprint card is

agency. In other words, fingerprints taken
during the booking process are automatically
submitted to this database, along with their
criminal record. If an agency does not
fingerprint the individual or does not submit
the the the
arrest/conviction information will not be in

the database.

fingerprints  to state,
Criminal justice agencies can
use this information for law enforcement
purposes. For example, agencies may use it
for criminal investigations, bond setting,
and

charging determinations, sentencing,
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employment in the criminal justice system.
However, it should be noted that criminal
records obtained through III cannot be used
for employment purposes outside the criminal
justice system. III queries can be made for
gun licensing if required by state statute or

local ordinance.

The National Instant Criminal Background
Check System, or NICS, is a national system
that checks available records on persons who
may be disqualified from receiving firearms.
The FBI developed the system through a
with  the
Alcohol, Tobacco, Firearms, and Explosives

cooperative  effort Bureau of
(ATF) and local and state law enforcement
The NICS is an
check

respond within 30

agencies. electronic

background system  designed to

seconds on most
background check inquiries. =~ The main
purpose of this national database is to notify
Federal Firearms Licensees (FFLs), dealers
allowed to sell firearms, instant notification
regarding a person’s eligibility to purchase a
gun. The FFL may contact either the FBI or
a designated state Point of Contact (POC) to
initiate background checks on individuals
purchasing or redeeming firearms.
Specifically, the dataset contains criminal
records of individuals who are not allowed to

own firearms.

The FFL system will automatically alert the
dealer if an individual is prohibited from
possessing firearms. In such a case, the dealer is
not allowed to sell a firearm to the buyer. Only
convictions for offenses that bar a person from
possessing a firearm (ie. a conviction for
misdemeanor domestic violence) are entered
into this system. Convictions for other non-
theft

domestic violence-related ctimes, for

example, are not entered into NICS.
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At the state level, Texas has implemented
the Texas Crime Information Center. The Texas
(TCIC) is an
electronic system that provides immediate

Crime Information Center

access 24 hours a day, 7 days a week to law
enforcement agencies throughout the state. It
provides law enforcement officials access to a
person’s criminal history if the criminal act was
committed within the state. TCIC is accessed
the
Telecommunications

Enforcement
(TLETS).
Information regarding a person arrested for a

via Texas Law

System

felony or misdemeanor, not punishable by fine
only, is entered into TCIC.”

Gaining Access to State and National
Databases

In order for a state court to have access to
state and national crime information databases,
the court must be registered with the Texas
Office of Court Administration (OCA). The
court must first determine their Originating
Agency Identifier (ORI) number. The ORI is
a number specifically assigned to the court
which is issued by the FBI.
request an ORI, the court must submit a

To obtain or

written request on court letterhead to:

Texas Department of Public Safety
Crime Records Services MSC: 0233
P.O. Box 4143
Austin, Texas 78765-4143

Once the court knows or receives their
ORI, the court must register with the Texas
Office of Court Administration’s Automated
Registry (AR).” The AR then requires the

95 TEX. CODE CRIM. PROC. ART. 60.05.

% Texas Courts Online. (2011). Automated registry:
Office of Court Administration. Retrieved from
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judge, or the person acting on behalf of the
judge, to submit an “AR User Agreement.”
There are two AR user agreements relevant to

firearms:

1. AR User Agreement for Criminal
Jurisdiction Judges and Staff; and

2. AR User Agreement for General
Jurisdiction Judges and Staff (see
Appendix G.1-G.2).”

To access national criminal databases, the
court submits the General Jurisdiction form.
The completed form is mailed to the following

address:

Office of Court Administration
Service Desk
P.O. Box 12066
Austin, TX 78711-2066

Similarly, the completed form may be
faxed to (512) 475-3450 or sent via email to

support@courts.state.tx.us.  The application

process can take up to four weeks. Once the
application has been received and approved,
the Office of Court Administration will send
the court the web address.

It is important to note that users acting on
behalf of the judge are required to pass a
criminal background check. All users are
required to take a TCIC certification class.
The OCA will provide details about the
check and the actual TCIC

certification in the new user packet sent to

background

each person requesting access. Once all forms
have been submitted and approved, the court
will have access to TCIC.

97 Id.
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Fig. 1

Database Summary Purpose Access Type of
Information

National The NCIC is The purpose for Users of the NCIC The database
Crime operated and maintaining the system will be contains information
Information maintained by the NCIC system is to restricted to only on personal and
Center FBI. It’s an provide an electronic | those privileges property crimes.
(NCIC) electronic index of database for ready necessary to perform

criminal justice access by a criminal an authorized task(s)

information (i.e., justice agency making | (i.e. law enforcement)

criminal record an inquity and for

history information, prompt disclosure of

fugitives, stolen information in the

properties, missing system from other

persons). criminal justice

agencies about
crimes and criminals.

Interstate The III is an 11T is an automated Law Enforcement The III contains the
Identification automated index on | index on persons fingerprints of any
Index persons with criminal | with criminal individual who has
(1II) records. A criminal records. III provides been arrested, as well

history record is
established when a
fingerprint card is
provided to the FBI
from the
contributing state.

access to FBI
identification
segments and
criminal records.

as the crime they
committed. Agencies
are encouraged to
adopt a policy of
routinely running
criminal history
checks on any
individual arrested or
taken into custody

National Instant
Criminal
Background
Check System

(NICS)

The NICS is a
national system that
checks available
records on persons
who may be
disqualified from

receiving firearms.

The NICS is an
electronic
background check
system designed to
respond within 30
seconds on most
background check
inquiries.

Federal Firearms
Licensees

This dataset contains
criminal records of
individuals who atre
not allowed to own
firearms.

Texas Crime
Information
Center
(TCIC)

The Texas Crime
Information Center
(TCIC) provides
immediate access 24
hours a day, 7 days a
week to law
enforcement agencies
throughout the state
to data regarding the
stolen status of
property and the
wanted, missing, sex
offendet, or

protective order

status of persons.

To provide any law
enforcement agency
in Texas access to a
person’s criminal

history.

Law enforcement in
the state of Texas

By state law, anybody
that is arrested for a
Class B Misdemeanor
or higher are entered
into the system.
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b. Military

Fort Bliss Army Base is located in central
El Paso, and spans an area encompassing 1.12
million acres in Texas and New Mexico.” In
20006, Fort Bliss officials joined the Advisory
Committee to fortify its relationship with the
address domestic

civilian community to

violence. Judge Advocate General officers
and the Family Advocacy Program at Fort
Bliss participated in the committee to share
information on military initiatives underway in
response to an increase in domestic violence

in the armed forces.”

In the late nineties, a report on “60
Minutes” discussed Pentagon records which
reported the level of domestic violence in the
military to be five times higher than the

" A task force was created to

civilian level."™

analyze the issue, and in February of 2001, it

recommended that Defense Secretary Donald

Rumsfeld sign a memorandum affirming that

domestic violence is a crime and should not

be tolerated.'” Just as momentum gathered
g

following the task force’s call to action against

%8 Military Installations. (2011). Fort Bliss, Texas: Fast
facts. Retrieved from

% Hansen, C. (2001). A considerable setvice: An
advocate’s introduction to domestic violence and the
military. Domestic 1Violence Report, 6, 4. Retrieved from

100 Id

101 Defense Task Force on Domestic Violence. (2001).
Initial Report of the Defense Task Force on Domestic Violence.
1401 Wilson Blvd., Suite 500, Arlington, VA 22209-
2318.
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domestic

DOMESTIC VIOLENCE IN A MILITARY
COMMUNITY

Edward Wood was a retired Army Staff
Sergeant. He served in the first Iraqi War
and participated in Operation Desert

Storm.  His stepmother reported that
Wood retired from the military in
December, and suffered from post-

traumatic stress disorder.  That same
December, Wood married 28 year-old
On May 4, 2011

officers of the El Paso Police Department

Britney Kennedy.

responded to a family disturbance in the
city’s Upper Valley. Reports indicate that
Wood had a physical altercation with
Kennedy. The altercation involved three
firearms. One firearm discharged duting
The
department’s SWAT team was dispatched,

grazing  Kennedy. police

and a three hour standoff ensued. At
around 10:00 p.m. the SWAT
entered the house and found Wood dead
from a self-inflicted gunshot to the head.

team

A spokesman for Ft. Bliss confirmed that
Kennedy was a soldier stationed at Ft.
Bliss.

Bracamontes, A. (2011, May 4). Police ID
man found dead after standoff; woman injured
is Ft. Bliss soldier. E/ Paso Times. Retrieved
from

violence, the

military

deployment to wars in Afghanistan and Iraq.
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THE CASE OF CASSAUNDRA BECKEL

Cassaundra Beckel met her husband Kevin
while attending art school in Chicago. The
two married in 2008 and, two months latet,
Cassaundra enlisted in the United States
Army. After completion of basic training,
Cassaundra was assigned to Fort Bliss Army
Hetr husband followed her to Texas,
and the two lived apart—Kevin at a residence
off-base and Cassaundra at the Fort Bliss
barracks.

Base.

Cassaundra shared her excitement
about her new career in the Army with her
father, but also informed him that her
husband was becoming increasingly jealous of
her time spent away from him. She explained
to her father that she and Kevin were
experiencing problems in their relationship,
and that he was pressuring her to leave the
Army. Two weeks after her arrival at Fort
Bliss, Kevin Beckel met Cassaundra at the
After a brief

discussion, Kevin shot and killed Cassaundra,

shopping mall on base.

and then turned the gun on himself. She was
19 years old.

Sanchez, S. (2009, April 7). Fort Bliss shooting
victim’s father believes husband wanted wife out
of the Army. Las Cruces Sun-INews. Retrieved

from http:/ /www.lcsun-news.com/ci_12089115

Over the course of a one-and-a-half
month period in 2002, four soldiers at Fort
Bragg (the largest United States Army base by
population) in North Carolina, returned from
deployment from Afghanistan, and murdered

> 1In a fifth domestic violence-

their wives."
related incident, the wife of a Fort Bragg

soldier was charged with shooting and killing

102 77
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her husband while he slept.'” Three of the
soldiers committed suicide shortly thereafter.

In March 2004, a2 memorandum was
issued to all military departments by David
Chu, Under
Personnel and Readiness, which established
authority for the issuance of Military
Protective Orders (MPOs)'™ (see Appendix
H.1).
the use of MPOs to protect victims of

Secretary of Defense for

The memorandum further called for

domestic violence during their pursuit of
civilian protective orders, or throughout the
duration of active civilian protective orders.

In October 2004, another memorandum
was issued by Mr. Chu to all military

the
“Law

departments, which provided for

establishment of protocols  for
Enforcement and Command Responses to
Military

(see Appendix

Domestic  Violence  Involving
Members on Active Duty”'”
H.2). The memorandum further directed the
military service to “establish service-specific
guidance upon the protocols to help reduce
the

violence through prompt and effective law

incidents and severity of domestic

enforcement and command

35106

investigation
action. Sample protocols were attached to

the memorandum to aid the departments in

103 Collins, D. (2002, November 7). Fort Bragg killings
blamed on stress. CBS News. Retrieved from

104 Chu, D. (2004, March 10). Memorandum: Military
protective orders. United States Department of Defense.

105 Chu, D. (2004, October 22). Memorandum:
Establishing protocols for law enforcement
command responses to domestic violence involving
military members on active duty.  United States
Department of Defense.

and

106 14,
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their composition of the department-specific
protocols.

In August 2007, the Department of
Defense (DoD) issued Instruction 6400.006,
which established and updated certain policies
on domestic violence involving military
personnel, and provided guidance in the
implementation of those policies (see
Appendix H.3). DoD Instruction 6400.06
served as a comprehensive directive for
addressing domestic violence in the military.'”
The included which

detailed the responsibilities of the military

instruction sections

departments in responding to domestic
violence incidents, the powers of Military
Protective Otders, and further explained
existing mandates on domestic abuse in the
armed forces. It called for the establishment
or reinforcement of Memoranda of
Understanding between military personnel in

law enforcement and legal organizations and

their  civilian  counterparts in  local
communities.'” Similar to the 2004
Memorandum  which ~ preceded  the
Instruction, the Department of Defense

provided sample protocols to assist in the
composition of department-specific protocols
for law enforcement responders. The sample
protocols directed law enforcement personnel
responding to domestic violence incidents to
“seek appropriate legal advice if seizure of
firearms not directly tied to the incident is
[...] (to) take all reasonable
measures necessary to ensure that a (civilian

contemplated.

protective order) is given full force and effect.

107 Department of Defense. (2007, August 21).
Department of Defense Instruction 6400.06: Domestic
abuse involving DoD military and certain affiliated
personnel. United States Department of Defense.

108 1,

—

37

[...] (and) not to leave the scene of the
incident until the situation is fully under
control and the likelihood of further violence

has been eliminated.”'”

In October 2007, the Department of the
Army issued a Summary of Change, Army
608-18, a compilation of

policies  which
Department of Defense Directions 6400.1,
6400.1-M, 6400.2, 6400.3, and 1402.5; all of
which generally pertain to the military’s

Regulation

departmental implement

policies on domestic violence.

As the Army’s second-largest military
installation and with Fort Bliss’ planned
population increase of 300 percent by 2012,
joint efforts between the military and civilian
communities to address domestic violence are
vital and timely.

c. Colleges and Universities

El Paso offers various opportunities for
higher learning, including the University of
Texas at El Paso (UTEP) and El Paso
Community College (EPCC). With 22,000
students, UTEP has a diverse population of
undergraduate and graduate-level students. El
Paso Community College (EPCC), the area’s
community college district (serving a student
population of 32,000),
operated residences for its students.

provides college-

A number of studies have documented
that college students are frequent victims of

domestic violence."” One study found that

109 14,

110 Roudsari, B., Leahy, M. M., & Walters, S.T. (2009).
Correlates of dating violence among male and female
heavy-drinking college students. Journal of Interpersonal
Violence, 24 (11), 1892-1905.
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one in four college students are victims of

" To address this critical

dating violence.
issue, several colleges and universities have
instituted policies against dating violence on
campuses and have included these policies in
their student handbooks.'”” Although sexual
and physical assaults are the most common
acts perpetrated against college students, the
killing of an intimate partner by a firearm on
campus is statistically rare.'"”> So, when it does
the incident national

happen,

captures

attention.

The low rate of intimate partner homicide
on campus may be attributed to state laws
prohibiting firearms on college campuses.'"
State law prohibiting firearms on college
campuses is strictly enforced on the UTEP

campus; that is, if an individual is found to be

11 Miller, L. M. Physical abuse in a college setting: A
study of perceptions and participations in abusive
dating relationships. Journal of Family Violence, 26 (1),
71-80.

2n general, see: Potter, RH., Krider, J.E., &
McMahon, P.M. (2000). Examining eclements of
campus sexual violence policies: Is deterrence or health
promotion favored?  Violence Against Women 6 (12),
1345-1362;  Anderson, K. M. (2007). Collegiate
sororities and dating violence: An exploratory study on
informal and formal helping strategies. zolence Against
Women, 13 (1), 87-100.

113 Baum, K. & Klaus, P. (2005). Violent victimization
of college students, 1995-2002. Burean of Justice Statistics.
NCJ 206836.

114 TEX. PENAL CODE § 46.03 states:

“A person commits an offense if the person
intentionally, knowingly, or recklessly possesses or goes
with a firearm, illegal knife, club, or prohibited weapon
listed in Section 46.05(a): (1) on the physical premises
of a school or educational institution, any grounds or
building on which an activity sponsored by a school or
educational institution is being conducted, or a
passenger transportation vehicle of a school or
educational institution, whether the school or
educational institution is public or private....”
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in possession of a firearm (in an open area, or
in one of the several dormitories located on
campus), UTEP law enforcement policy calls
for the immediate apprehension and arrest of
the L1 For this the
inclusion of firearm surrender protocols in
UTEP’s
deemed unnecessary.

individua reason,

police administration has been
The passage of
legislation allowing individuals to carry a
weapon on college campuses, however, could
necessitate the department’s implementation
of protocols to ensure continued safety at

UTEP.

In the 82™ Legislative Session, a bill was

proposed which would allow certain
individuals with concealed handgun licenses
to carry firearms on college campuses in
Texas."""  Opponents of Senate Bill 354
argued that allowing guns on campuses would
simply increase the probability of campus
shootings, while those favoring the bill argued
that holders
permitted to carry their firearms on college
Although the bill failed to

become law, it is an issue that will continue to

license are constitutionally

117
campuses.

be relevant to domestic violence firearms

surrendet.

115 (Lt. Michael A. Hanna, personal communication,
April 7, 2011).

116 Vertuno, J. (2011, April 6). Guns on campus bill
clears senate hurdle. E/ Paso Times. Retrieved from

17 Robert, C. (2011, April 7). Guns on campus:
UTEP group wants students armed. [/ Paso Times.
Retrieved from
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UTEP’s
student residence is

In  contrast to
EPCC’s
located off campus, where firearms are
allowed by law.  Police
Chief J.R. Grijalva, a 26-
year veteran of the El Paso
Police
developed procedures that

on—campus

dormitoties,

Department,

THE CROSSROADS WHERE
CAMPUS SAFETY AND
FIREARMS-RELATED

The second half of the firearms surrender
protocols include storage directives for staff
in the college’s CID. CID is instructed to
perform a criminal history
check on the owner of the
firearm prior to its return.
Once the
confirms that no criminal

Division

addressed  the college’s Pl PReN (@R oi(e case concerning the
. INTERSECT o . .
specific  firearms  safety incident is pending, no
needs for  off-campus On  April 2011, ‘Thomas protective order relating to
housing. Franklin May shot and the incident has been
wounded four people. One of issued, and a criminal
. The  protocols ﬁ.rst those victims, a 64 year old background  check  has
1nstruct. ofﬁFers responding bysta.nder, late.r .ched in the been conducted and  the
to family violence calls to hospital. The incident happeged owner cleared, the
ascertain the involvement on the campus of Southern Union .
_ ) ) protocols  provide  for
or access of firearms in the State Community College in the )
. . i CID’s release of the
incident. In the event that city of Opelika, Georgia, about
firearm.

an officer determines that a
firearm is present at-the-
scene, the officer is directed
to request the owner
voluntarily surrender the
firearm for safekeeping (see
Appendix A.5). Next, the

officer is directed to

100 miles southwest of the city of
Atlanta. The Opelika-Auburn
News reported that the incident
was a case of domestic violence.
May is believed to have targeted
his wife, Bethany Lynn May.
Court records indicated that May
was served with a protective order

on April 4%, two days before the

El Paso Community
College Police Chief Jose
Ramirez confirms that the
college’s Domestic
Violence Firearms
Surrender Procedures were

incorporated into

provide the owner of the shooting.
firearm with a property
receipt. The enforcement
officer transfers possession
of the

Criminal

firearm to the

Investigation
Division (CID) for storage.
The protocols then call for
the weapon to be processed in accordance
with departmental policy, which includes
ballistic testing to be performed by the Texas
Department of Public Safety or by the El
Paso Police Department.

—

Severson, S. (2011, April 6).
Shooting at college in Alabama kills a
woman and wounds 3. New York
Times. Retrieved from
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departmental policy and
are now in use by the
enforcement and Criminal

Investigation divisions.

d. County
Attorney’s Office

An advisory committee
draft of El Paso County Attorney’s Office
“Procedures  for  Firearms  Surrender”
protocols (see Appendix A.7) states that,
when a protective order is received by the
office, personnel from the office will review

the application, and confirm information
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regarding the possession of firearms by the
Respondent with the Applicant, if any. If the
Applicant confirms that the Respondent has
access to a firearm, the secretary screening the
application is instructed to flag the application
in order to bring it to the attention of the
processing secretary. When an application is
flagged, the processing secretary is instructed
to write the following statement in the
protective order petition: “Respondent may
currently be in possession of firearms.”

The Office is
responsible for notifying the court if the

County  Attorney’s

Respondent is in possession of any firearms.
This notification will occur at the Applicant’s
first court appearance. If the court grants the
protective order, and it is determined that the
then the
Respondent receives the Order to Surrender

Respondent possesses firearms,
Firearms attached to the protective order.
When the parties receive a copy of the
protective order, the processing secretary is
instructed to fax it to the Respondent’s
nearest El Paso Police or Sheriff’s substation.
The Respondent is required to surrender
tirearms within 48 hours. Failure to surrender
firearms is grounds for the El Paso County
Office

enforcement action.

Attorney’s to proceed with an

Sixty days before the protective order
expires, the County Attorney’s Office is
responsible for notifying the Applicant that
the Respondent may seek the return of
firearms after the protective order terminates.
If the Applicant presents a valid reason why
the Respondent should not have the weapon
returned, then the County Attorney’s Office
“Motion to Prevent Firearm
(see Appendix E.0)

will file a

Return” form and

—
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represent the Applicant in a hearing on the
motion.

e. Courts
MAGISTRATE COURTS

The
Firearms Surrender Protocols

Protective ~ Order
for El Paso
were completed on January 31, 2007 (see

Emergency

Appendix A.2). The protocols instruct that if
law enforcement determines that probable
cause exists that a domestic violence crime
has occurred, the alleged perpetrator will be
arrested and taken before a magistrate.

In the absence of a voluntary surrender of
firearms to law enforcement at the scene, the
magistrate will make a verbal inquiry in court
to each party and/or witness regarding
firearms possession. If firearms possession is
confirmed, the magistrate may solicit a
voluntary consent for the temporary custody
of the
However, if the magistrate determines that the

firearms by law enforcement.
Defendant is in possession of firearms and
consent has not been obtained, the magistrate
may issue an Order to Surrender Firearms

(see Appendix D.2).

The Defendant will make arrangements to
have a designated representative surrender the
firearms to a law enforcement agency as
outlined on the Order to Surrender. The law
enforcement officer present at the hearing will
take the order and the surrender receipt to the
Sheriff’s Office or police substation where
firearms will be surrendered. A receipt will be
issued to the surrendering party by the law
enforcement agency for any firearms taken
into custody. The Defendant may also obtain
a copy of the written receipt from the

arresting agency.
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Law enforcement will then fax or deliver
the receipt to the Jail Magistrate notifying
whether firearms have been surrendered by

the ordered deadline.
surrendered, law enforcement will store all

If firearms have been
surrendered firearms in accordance with
agency policy.

In the event that 48 hours have passed
and law enforcement has not received the
ordered firearms, law enforcement will fax the
surrendered receipt back to the Jail Magistrate
notifying the court that firearms have not
been surrendered. The Jail Magistrate will
make an inquiry of the Defendant and any
other involved parties to ascertain the reason
for delay and will take appropriate remedial

steps to accomplish the surrender (see
Appendix A.3).
Emergency protective orders issued

within the City of El Paso are maintained and
monitored by the City of El Paso Warrant
Office at 810 E. Overland. If the order has
expired and no superseding two-year civil
has the
Defendant may request firearms return with
the Jail Magistrate. The Defendant must

protective  order been issued,

appear before the magistrate to request

firearms return.

The Jail Magistrate will check records to
ensure the defendant is clear of any legal
impediment prohibiting firearms return. If
the Defendant is
impediments, an Order for Firearms Return
In the
event a legal impediment is found, firearms

clear of all legal

(see Appendix D.3) will be granted.

return will be denied.

In the event that the Order for Firearms
Return is granted, the Defendant has 90 days
to present a certified copy of the order and

—
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receipt to the law enforcement office or
substation where firearms were surrendered.
Failure to present the certified copy will result
the

presentation of a certified copy of the Order

in destruction of firearms. Upon
for Firearms Return and the surrender receipt
to law enforcement, firearms will be returned

(see Appendix A.4).
FAMILY COURT

The issue of firearms surrender within a
civil protective order context has been the
subject of national discussion and judicial
education programs through the National
Council of Juvenile and Family Court Judges.

Federal and state law empower judges to
limit certain Respondents access to firearms.
the
removal, and appreciating the possible lethal

Understanding nuances of firearm
consequences of failing to take appropriate
judicial action to safeguard victims and the
community at large is good, sound judicial

practice.

The 388" Judicial District Court is the
first Texas court to implement comprehensive
domestic ~ violence  firearms  surrender
protocols. Presiding Judge Patricia A. Macias
and Associate Judge Robyne Bramblett
implemented pilot family court protocols on
February 1, 2007 (see Appendix A.9). The
388" Judicial District Court protocols focus
on simple steps using both the court’s
abilities
mandatory requirements restricting domestic

discretionary and as well as
violence perpetrators’ access to firearms and
ammunition. By asking questions about the
presence, ownership, possession, or access of
firearms at each stage of the civil process,
including the ex parte temporary protective

order hearing, final protective order trial,
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compliance hearing, and hearing to vacate a
protective order, the judge ensures that all
firearms are surrendered if a protective order
is issued.

At the issuance of a Temporary Ex Parte
Protective Order, the court makes inquiry to
the Applicant about the presence of firearms
in the home or whether the Respondent has
access to firearms. If the Applicant indicates
the presence of firearms in the home, the
opportunity to voluntarily surrender firearms
is provided. If the Applicant believes the
Respondent has access to firearms, then the
Court notes “RESPONDENT MAY
HAVE  ACCESS OR BE IN
POSSESSION OF FIREARMS”’ in large
bold the of the
Temporary Ex Parte Protective Order. This

letters  on first page
statement alerts law enforcement serving the
Order to take proper precautions when

approaching the Respondent.
Counrt Inquiry, Finding, Order to Surrender

During the final protective order hearing,
the question is asked on the record to each
party and/or witness regarding possession or
access of firearms. If, after a full inquiry, the
court finds that the Respondent is not in
possession of or has access to firearms, no
further action is taken. If, however, the court
finds that the Respondent is in possession or
has access, the court issues an Order to
Surrender Firearms (see Appendix E.4). The
Order instructs the Respondent to surrender
all firearms at a specific police substation or
Sheriff’s office within 48 hours.

Following issuance of the order, the bailiff
gives the Respondent a Sworn Statement of
Possession of Firearms (see Appendix E.1).
The sworn statement requires the Respondent

—
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to verify in writing whether firearms are
owned and/or accessible, and to list in detail a
the
Respondent is not present at the hearing, the

description of each firearm. If
Applicant may complete an Applicant’s Sworn
Statement of Respondent’s Possession of
Fitearms to document the firearms
Appendix E.2).
Respondent completes the sworn statement,
the bailiff collects it and ensures that it is

The court

(see
Once the Applicant or

complete, accurate, and legible.
coordinator then faxes to the law enforcement
office or substation receiving the firearms a
notice identifying the court, the case, and the
parties; a copy of the Protective Order; a copy
of the Order to Surrender; and a copy of the
sworn statement.

Since the Respondent may be reluctant to
surrender firearms to law enforcement, the
Respondent may indicate having sold or gifted
the firearm to a friend or relative. The court
must then determine whether this was a valid
transfer or a case of “constructive
possession.” If the Respondent has the ability
to retrieve the firearm without barrier, this
may not meet the requirements under federal
or state law. The Respondent may also report
having given the firearm to a third party for
safekeeping. It is advisable for the court to
admonish these individuals, if present in the
courtroom, about the possible penalties if the
third party allows the Respondent access to

the prohibited firearms.

Following the hearing, the Respondent
makes arrangements to have a designated
representative surrender firearms to law
enforcement as instructed in the Otder to
Surrender. Law enforcement then issues a
receipt to the surrendering party for the

firearms taken into custody. The Respondent
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must then file a copy of the receipt at the
District Clerk’s Office. Law enforcement also
faxes a copy of the receipt to the court issuing
the protective order, to notify the court
whether the firearms have been surrendered
by the deadline.
surrendered, law enforcement will store the

If firearms have been

firearms in accordance with agency policy.

If 48 hours pass and firearms have not
been surrendered, law enforcement notifies
the court via fax. The court then issues a
Show Cause order and notifies the County
Attorney of failure to surrender firearms. The
County Attorney then proceeds with any
appropriate  enforcement  action

Appendix A.10).

(see

Firearms Retrieval

Sixty days before the expiration of the
the
informs the Applicant of the option to file a

protective  order, County  Attorney
Motion to Prevent Firearms Return (see
Appendix E.0).
filed, and after notice and hearing, the court
whether  the

Respondent is legally eligible to possess

After the motion has been

makes a  determination

firearms.

Once the protective order has expired, the
Respondent has 30 days to file a Motion to
Retrieve Firearms (see Appendix E.5). Before
an Order for Firearms Return (see Appendix
E.7) is granted, the Respondent must be clear
of any legal impediments prohibiting firearms
return. If the Respondent is clear of all legal
impediments and the Applicant’s Motion to
Prevent Firearms Return is denied, an Order

—
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for Firearms Return will be granted. In the
event a legal impediment is found and/or the
Applicant’s Motion to Prevent Firearms
Return is granted, firearms return will be

denied.

In the event the Motion to Retrieve
Firearms is granted, the Respondent has 90
days to present a certified copy of the Order
for Firearms Return and receipt to the law
enforcement substation where firearms were
surrendered. Failure to present the certified
copy will result in destruction of the firearms.
Upon presentation of a certified copy of the
Otder for Firearms Return and the receipt to
law enforcement, the firearms will be returned

to the Respondent (see Appendix A.11).

The 388" Judicial District Court domestic
violence firearm surrender pilot project has
received national and state interest for its
efforts in bringing together community
stakeholders to draft community-wide firearm
surrender protocols. Future harm to victims,
law enforcement and the community may be
prevented through simple yet effective judicial

practice in domestic violence cases.
f. Victims’ Services

Victim’s services organizations play a key
role in firearms-related domestic violence
prevention. Victims’ services organizations in
El Paso include the Center Against Family
Violence, the Fort Bliss Family Advocacy
Program, and victims’ services caseworkers at
the County of El Paso County and the City of

El Paso.
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Protocols

The Center Against Family Violence
(CAFV) devised protocols which protect
victims and their family members from the
threat of firearms throughout the duration of

an active protective order.

Victims® services protocols have been
the
processes. During intake assessments, CAFV

incorporated  into intake assessment
service representatives record responses to
firearm inquiries on the following forms: the
Hotline Form, the Assessment Form;, and the
Registration  for  Services:  Client  Victimization

Information Form.

The Hotline Form records whether the
victim answered in the affirmative to the
following questions: “Has your partner/family
member ever used a weapon or anything as a
weapon?” and “What Type?” The Assessment
Form records whether the victim answered in
the affirmative to the following questions:
“Does your partner have access to weapons
(guns, knife, etc.)?” and “Has your partner
ever used a weapon or an object as a weapon
The
Client  Viictimization

against you?” (see Appendix F.1).
Registration  for  Services:
Information Form asks victims to select from a
list of weapons used by the aggressor in the
domestic violence incident.

The victim is then provided information
on filing an application for a protective order.
The victim is further advised that the County
provides legal representation for victims
wishing to pursue a protective order (free of
cost to the victim). If the victim decides to
file an application for a protective order, the

County Attorney’s Office is notified.

—
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THE CASE OF GIUMMIA VILLA

Giummia Villa, a mother of two young
sons, was a survivor. She sutvived two
kidney
relationship with Alexander, her sons’
father. In April 2009, she filed a
protective order against him. After their

transplants and a volatile

separation, communications between the
two continued to be aggressive and
2009,

Alexander was arrested for violating the

problematic. In November
order. In early 2011, Alexander arrived
at the pharmacy where
worked, beat her, and told her that he
would kill her if she did not return to
him. This incident marked one of many

Giummia

violations of subsequent protective
orders that Giummia had sought, the
most recent of which had expired on
January 25t  The following week,
Giummia went to the Family Court in
Queens, New York, reportedly to notify
the Court of her continuing assaults by
Alexander. Police were then ordered to
bring Alexander in for questioning. On
February 10, 2011, Alexander paid
another visit to the pharmacy where
Giummia was working. As he walked
toward her, bouquet of flowers in hand,
he pulled out a gun and shot her in the
tace. She was taken to an area hospital

and died.

Parascandola, R. (2011, February 12).
Shooting victim had sought aid from violent
ex in Family Court, family says. NY Dail)
News. Retrieved from
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After obtaining consent from the victim,
the victims’ services representative notifies the
County Attorney whether the aggressor has
access to firearms. If a protective order is
issued with an Order to Surrender Firearms,
and the victim continues to have safety
concerns, shelter services may be provided to
the victim and the victim’s family.

The protocols instruct victims’ services to
work in conjunction with the County
Attorney’s Office to notify the victim 60 days
prior to the expiration of the protective order
of its impending expiration and the
Respondent’s subsequent right to file a
Motion to Retrieve Firearm. The victim is
notified of the option to file a Motion to
Prevent Firearms Return.

According to Stephanie Karr, Executive
Director, and Sandra Garcia, Director of
Client Services at the CAFV, victims’ services
and the County Attorney’s Office sometimes
encounter obstacles when attempting to
notify victims of their right to file a Motion to
Prevent Firearms Return. Victims ate
frequently  subject to unstable living
conditions and are highly mobile, thus
complicating the maintenance of up-to-date

contact information.

—
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6. Domestic Violence Statistics

It is important to track the rate of
domestic violence in El Paso for several
reasons. First, it gives us a better overall
health of family
the
community with the information needed to
better dedicated to

addressing domestic violence and firearms

understanding of the

structures. Second, it provides

allocate  resources

surrendet.

What follows is an overview of statistics
regarding domestic violence in El Paso.
Statistics on protective orders filed by the El
Paso County Attorney’s Office are also
discussed.

a. El Paso Statistics

In 2010, the El Paso Police Department
Of
those calls, 5,267 were classified as actual
incidents of domestic violence (15.8%).""* If

received 33,348 domestic violence calls.

the responding police officer does not find
evidence of domestic violence, then the
officer is required to record the incident in a
daily log. The officer states in the log that the
requirements of arrest are not met, and no

further action is necessary.

Significantly more males were arrested for
domestic violence than females in 2010.
2,035 males (74%) were arrested for domestic

violence, compared to 645 females (24%).

118 Source: El Paso Police Department’s Domestic
Violence Unit. The actual number of domestic violence
represents the number of incidents, and not the
number of individual domestic violence reported. The
number of incidents and the number of reports will be
different as it is possible to have multiple charges on
one single incident.

—

Calls of Domestic Violence vs.
Actual Cases of Domestic Violence

Actual
Cases of
Calls of Domestic
Domestic Violence
Violence 16%

84%

Data source: El Paso Police Department

Protective Orders Issued (2010)
Permanent
Emergency
Otders \
66%

Otrders
34%

Data source: El Paso Police Department

Protective Orders Violated (2010)

Violated
Protective
Orders
Protective 9%
Orders
Not
Violated
91%

Data source: El Paso Police Department

Only 56 cases of domestic violence resulted in
dual arrest, where both parties were identified

as primary aggressors (2%).

46
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Protective Orders, El Paso County Attorney’s Office (2010)}

Screened

Accepted

Declined

Filed Granted  Dismissed*

* Note: Applications that were denied, non-suited, or not served to the Respondent are included under this

category. (M. Alvarez, personal communication, June 6, 2011).

TSource: El Paso County Attorney’s Office Protective Order Unit.

During 2010, 623 final protective orders
(34%) were granted to the Applicant, and
1,221 emergency protective orders (66%)
were issued by the Jail Magistrate. A total of
1,856 protective orders were granted in the
year 2010. Of the 1,856 protective orders
granted, a total of 161 were violated (8.7%)—
90.7 percent by males and 9.3 percent by
females. It is unknown whether firearms were
a factor in the violation of these protective
orders.

A total of 11 homicides occurred within
El Paso City limits in 2010.
partner homicides were recorded.

No intimate
Actual
incidents of domestic violence increased by
10.1 percent from 2009 to 2010 (from 4,786
incidents to 5,267 incidents).

EL PASO COUNTY ATTORNEY’S
OFFICE PROTECTIVE ORDERS

In 2010, the El Paso County Attorney’s
Office
applications. Of those, 326 were declined and
There were 1,244
applications for a protective order filed,'"’
with 667 granted'”

screened 1,598  protective  order

1,272 were accepted.

At this time, the County Attorney’s Office
does not collect data on firearms in domestic
violence cases.

119 The remaining 28 applications (or about 2 percent)
were withdrawn by the Applicant.

120 The status of the remaining 13.3 percent of petitions
was determined in 2011.




7. Replication: How to Establish Firearms
Surrender Protocols in Your Community

a. Judicial Leadership

A successful domestic violence firearms
surrender protocols project mobilizes key
stakeholders around a common vision, based
on shared values, goals, and strategies. In
order to accomplish this goal, the role of the
court as a leader is central to bringing together
key stakeholders and facilitating action. The
Court provides a unique institutional forum,
for discussion and action on this issue, based
on the following factors:

1. The Coutt as a leadert;

2. The Court as a community

institution;

3. The Court as a governing
institution; and

4. The Court as an institutional

nexus for individuals and
agencies addressing domestic

violence.

The court has the unique ability to bring
key stakeholders together into a community
advisory committee; to facilitate
communication and information exchange;

and to implement a community vision.

After a court has identified and convened
key stakeholders into a community advisory
committee, setting common goals is a critical
step in the process.

—
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b. Setting Common Goals

Chapter 4, which described the 388"

Domestic  Violence Firearms  Surrender
Protocols Project, highlighted the importance
of a community advisory committee and the
value of setting common goals. Advisory
committee members, at the outset, may have
varying perspective, with varying approaches
and concerns, regarding firearms surrender.
Through consensus, victims’ services, law
enforcement, prosecutors, defense counsel,
and court and

personnel may develop

collaborate on common goals by:
1. Identifying key policy issues;
2. Identifying key legal issues;
3. Identifying procedural issues;

4. Identifying shared goals for

addressing  challenges  to
developing effective domestic
violence firearms surrender

protocols; and

5. Developing
identified

strategies  to
shared
goals and effective protocols

achieve

for the community.

A consensus process is critical in the eatly
stages of any community project, to engender
trust, shared responsibility and accountability,

and to ensure the collaboration and
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coordination  necessary  to

121

accomplish

community goals.

c. Collaboration and
Coordination

Collaboration and coordination between
individuals and institutional participants in a
domestic violence firearms surrender project
is a critical component to a successful project.
Community firearms surrender protocols are

cross-agency, interdependent policies and
procedures  that  require  considerable
collaboration in their development. Such
collaboration may include:

1. Sharing existing policies and
procedures;

2. Sharing data (e.g. domestic
violence data, victim-intake
data, etc.);

3. Sharing anecdotal experiences
and/or concerns related to
firearms surrender; and

4. Making recommendations for
internal and external
institutional changes.

Following a collaborative effort to

develop firearms protocols, a coordinated
community effort is needed in order to
successfully implement the firearms protocols.
Coordination is further needed to continue to
improve the protocols to address domestic
violence. Victims’ services, attorneys, and

121 Chrislip, D., & Larson, C. (1994). Collaborative
leadership: How citizens and civic leaders can make a difference.
San Francisco, CA: Jossey-Bass.
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THE CASE OF AMBER WRIGHT

Amber Wright and Patrick Ball
were parents of a fourteen month-old
little girl. Their families described their
relationship  as  tumultuous  and
problematic. After they parted ways,
communications  with
continued to be heated. Amber filed
protective orders in February and
of 2010 against her

boyfriend.

each other

August

€X-

On December 6, 2010, Amber
contacted authorities to notify them of
Ball’s threatening communication via
a violation of the

On December 9th,
Amber requested an extension of her

text messages,
protective order.

protective order, but was denied. On
January 11, 2011, a warrant was issued
for Patrick’s arrest as a result of his
violation of the protective order. On
January 17, 2011, Patrick Ball shot and
killed Amber Wright before turning
the gun on himself. After the murder-
suicide, police discovered that the
warrant intended to be issued for Ball
was issued for a Patrick Hall.

News9.com. (2011, January 17). Woman
killed by ex-boyfriend previously filed 2 VPOs.
Retrieved from
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courts may encounter a need to augment

existing  protocols; supplement existing
protocols with additional policies, procedures,

and/or forms; ot create new protocols.

d. Personnel & Resources

The 388" Judicial District Court utilized
existing personnel to staff the Domestic
Surrender Protocols

Violence Firearms

Project.
staff
Coordinator, and secondary staff support

The project operated with primary

support from a Court/Program
from the Administrative Assistant and Bailiff.
Staff support for the project also came from
the individual organizations of the 19-member

inter-agency advisory committee.

PRIMARY SUPPORT STAFF -
COURT/PROGRAM COORDINATOR

The Program Coordinator oversaw the
planning and coordination of day-to-day
fiscal, administrative and operational activities
for the Project. The Program Coordinator

was accountable directly to the Judge of the
388th Judicial District Court.

Tasks and duties included:

e Supporting the collaborative
team of El Paso County law
enforcement agencies, District
and County
members of the defense bar,

Attorneys,

Probation
District Clerk, Judges, Center
Against Domestic  violence,
and Public Defendet’s Office;

Department,

e Assessing El Paso County’s
existing domestic  violence

firearms surrender policies and

—
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procedures, including law

enforcement and other
collaborative partners’ training
programs, at the scene law
enforcement protocols, legal
and judicial practices, storage

systems and firearm return;

Reviewing domestic violence

court files and  docket
procedures to assess
applicability ~ of  domestic
violence firearms surrender
protocols;

Creating an articulable firearm

surrender public policy
statement, and recommending
legislation to propose for

upcoming  state legislative

sessions;

Exhibiting
demonstrating ~ management

skill in establishing a high level
of staff performance and

leadership  and

productivity;

Developing and  delivering
presentations to local entities
and other stakeholders to
improve understanding and

support for the protocols;

Developing, monitoring,
maintaining a comprehensive
work plan in accordance with
specifications and  funding

limitations;

Overseeing daily operations
and coordinated activities of
the program;
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e DPreparing reports, meeting
agendas and minutes,
correspondence, handbooks,

manuals, and forms;

e Developing and implementing
policies and procedures for
and

continuous evaluation

analytical improvements;

e Making recommendations

regarding  research,

policy,
planning issues,
related budget

efficient methods, plans and

operations,
issues and

designs; and

e Acting as a liaison to outside

agencies, and service

providers.

SECONDARY SUPPORT STAFF
— ADMINISTRATIVE
ASSISTANT AND BAILIFF

The 388" Judicial District Court
Administrative Assistant and Bailiff worked
with the Court/Program Coordinator and
advisory committee members to support the

Domestic  Violence Firearms  Sutrrender
Protocols Project.

Tasks and duties included:

e Handling and  protecting

confidential and sensitive data
with integrity;
e Preparing print documents,

electronic information, and
other graphics using Microsoft

Word;

—
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e Producing written and visual

materials for reports and

presentatlons;

e [Hstablishing and maintaining
program and project files;

e Maintaining confidential
information which pertained
to county matters under
consideration and personnel

involved;

e Representing the project at
public and business functions
and

to obtain information

promote goodwill; and

e Creating a high quality work

culture.

RESOURCES

In El Paso, the 388™ Domestic Violence

Firearms  Surrender  Protocols  Project
launched its initiative with existing resources.
A benefit of coordinating a project through a
court, such as the 388" Judicial District Court,

is access to existing resources, including:
1. facilities;

2. equipment (e.g. printers, copiers);
and

3. supplies
paper).

(e.g. staplers,

pens,

The court also had access to existing staff
to support the project, as discussed in the
previous section of this manual.

The 388" Judicial District Court Project
had access to available room space, at the El
Paso County Courthouse, to conduct regular
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meetings of the advisory committee. In
addition, court personnel had access to
existing equipment and supplies; and had
access to the technical expertise required to
develop firearms surrender protocols.

Importantly, the members of the advisory
committee contributed their own time and
expertise, as well as those of their respective
organizations, to successfully develop and
implement the firearms surrender protocols.

e. Research and Evaluation

Research and evaluation are critical
components for a successful project.
Following a year of protocols implementation,
a correlational research study may determine
whether the protocols are an effective method
for reducing incidents of firearms-related
domestic violence. A correlation research
study involves the collection of data to
determine whether and to what degree a
relationship exists between firearm surrender
and future acts of domestic violence.

To determine the relationship, law
enforcement and court records are the
primary source of data. Official records such
as police reports and applications for
emergency and civil protective orders provide
essential information. A search in the Judicial
Information Management System (JIMS), or a
comparable  criminal and  civil case
management system, may provide additional
required data.  Data appropriate for a
correlation research design regarding firearm
surrender and domestic violence may be

guided by the following three questions:

1. How many domestic violence
cases resulted in a protective
order?

—

2. How many protective orders
required the Respondent to
surrender firearms?

3. How many protective orders were
violated as a result of possession
of firearms?

If data permits, the victim’s and offendet’s
sex, age, race/ethnicity, and other important
characteristics may be collected for reporting
purposes. This information can be used to
provide a comprehensive look at the
demographics of victim and offender in any
given jurisdiction.

Once all the required information is
obtained, the next step is to analyze the data
to determine whether there is a relationship
between firearms surrender and domestic
violence. The information may be entered
and analyzed using a computer software
program (i.e. SPSS). A multiple regression
equation also may be calculated in order to
determine the relationship between firearm

removal and domestic violence.

Collaboration and coordination between
researchers and the various entities in
possession of relevant data is critical to a
successful research project. For example, a
representative of a police department may
provide access to the department’s statistics,
policies, procedures, and protocols. Without
such cooperation, obtaining the required
information may be difficult and may require
a formal open records request.
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f. Training

Training is another critical component to

a successful domestic violence firearms

surrender project.  Without a community
understanding of the firearms protocols,
participants in the civil court and criminal
justice system may continue to make ad hoc
decisions and best-guesses when faced with
firearms in a domestic violence incident.
Others may miss the firearms all together.
Such ad

inconsistent or conflicting application of

hoc  decision-making  risks
procedures among participants investigating,
prosecuting, and adjudicating these incidents;
and in the case of a missed firearm, the result
can be an avoidable injury or death to a

victim.

Examples of training tools and events that
may be valuable for the community include:

1. Brochures and/or pamphlets
for victims and the public;

2. Community television and
news programs discussing the
protocols;

3. Informal training classes for

volunteers;

4. Formal training classes for
domestic violence and criminal
justice professionals; and/or

5. Community conferences
and/or summits.

Effective training on the protocols are
designed to avoid inconsistencies, conflicts
and mistakes in addressing firearms-related
domestic violence.

—
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g. Lessons Learned

The following are lessons learned from
the 388"
Surrender Protocols Project in El Paso.

Domestic  Violence Firearms

% Lesson 1: Maintain
Momentum

The 388th Domestic Violence Firearms
Surrender Project was launched in 2005
following the tragic death of Officer Angel
Barcena and community-wide interest in
For the
next two years, an advisory committee of all-

firearms-related domestic violence.

volunteer family law and criminal justice
professionals worked diligently to develop
domestic violence firearms protocols.

the
and

However, following 2007, with
staff

adequate funding, it was difficult for the

absence of project-dedicated

project to maintain momentum.  Some
protocols were fully developed while others
were and some were

not; protocols

implemented while others were not.

In 2010, the Criminal Justice Division of
the Office of the Governor awarded the 388"
Judicial District Court a grant to continue this

community project.

At the outset of a project, it is important
for a community to anticipate staffing and
avoid loss of

funding needs to any

momentum or the appearance of inactivity.

% Lesson 2: Develop a
Memorandum of
Understanding (MOU)

Given the high value of collaboration and
the
implementation  of

cooperation  in development and

firearms  surrender
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protocols, it is important for a community to
develop and execute an inter-agency MOU to
formalize roles and responsibilities regarding
the protocols.

In El Paso, a draft MOU was developed
and distributed to key stakeholders, however a
final MOU was not executed.

% Lesson 3: Identify Key Staff
and Maintain Funding

Once a community has identified funding
for its project, it is important to identify and
hire key staff. As discussed in detail in
Chapter 6, the requirements of a successful
protocols project requires a staff with
education, knowledge and experience related
to:

1. Federal and state law;

2. Local «civil and criminal
policies and procedures;

3. Public policy analysis,
4. Data collection;

5. Team building and volunteer
management; and

6. Office  management  and
administration.

The specific demands of a successful
project require that the staff individually or
collectively have proficiently in all areas. In
addition, as mentioned, it is important to
identify and secure adequate funding to retain
staff for the duration of the project.

—

54

—t



8. Next Steps

The 388" Judicial District Court hosted
the Domestic Violence Firearms Surrender
Summit in El Paso on June 13, 2011 (see
D). The
participation from federal and state law

Appendix summit included

enforcement; courts; state and local victims’

services organizations; probation; public
defenders; state and federal prosecutors; and
the military. Participants from a wide cross-
section of disciplines reached consensus that
more leadership and dialogue is needed to
address the issue. It also was suggested that

the committee look to legislative solutions.

What follows are next steps for respective

entities suggested by participants at the

summit.

FIREARMS SURRENDER ADVISORY
COMMITTEE

+* Reconvene the Domestic Violence

Firearms  Surrender  Advisory

Committee

Participants suggested that the Domestic

Violence  Firearms  Surrender  Advisory
Committee reconvene to continue the work
required to effectively implement domestic
violence firearms surrender protocols. It was
suggested that the work of the committee
continue to focus on building consensus
around development and implementation of
firearms surrender protocols, and identifying

resources for additional research and training.
% Create a Legislative Workgroup

What happens when a Respondent fails to
surrender firearms? Who enforces the Order
to Surrender? What happens when firearms

—
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have been surrendered and then a protective
order expires? Does law enforcement have
authority to hold the What
information is required by law enforcement

firearms?

for storage release of the firearms to the
owner? These are some of the questions

participants initiated during the summit.
Many of the questions, participants stated,
may require legislative solutions. Participants
also identified the absence of a statewide
weapons registration system as an area of

concern.

These and other issues may be addressed
through the creation of a domestic violence
firearms surrender legislative workgroup.

% Training and Resources

Participants at the summit suggested that
additional training be provided to assist law
enforcement,

courts, and prosecutors to

implement domestic  violence firearms

surrender laws. Issues to be addressed in the

training may include proper procedure for:

e Enforcement of  out-of-state

protective orders;
e Intake and storage of weapons;

e Return of surrendered weapons to
Owners;

e Victims’ services best practices;
and

e Enforcement of federal and state

domestic violence firearms

surrender laws.
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LAW ENFORCEMENT/PROSECUTORS

+ Streamline Firearms Intake and

Storage Release Procedure

Currently, the El Paso Police Department
does not have a uniform policy on the intake
and storage release of surrendered firearms.
For example, prior to storage release, some
officers may check to see whether a case is
still pending in court, or whether a protective
Other
officers may conduct a criminal history

order is active against the owner.

background check. Procedure may vary from
officer to officer, depending on knowledge
and experience. The absence of department-
wide standard procedures was identified as a
for  individual the

concern officers,

department, and the City of El Paso.

% Create a Centralized Liaison
Between the El Paso Police
Department (EPPD) and the
District Attorney’s Office

Participants identified as an issue the need
for a centralized liaison between EPPD and
the District Attorney’s Office. If five or six
grant-funded positions—dedicated to family
violence and firearms—could be created, law
enforcement would have the tesources to
better track offenders and weapons.

% Designate the Entity Responsible
for Notifying Law Enforcement of
an Order to Surrender

At this time it is unclear which entity is
responsible for notifying law enforcement of
While the District
Clerk’s Office is statutorily required to serve

an Order to Surrender.

protective orders on Respondents and to

disseminate  protective orders to law
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draft of the
protocols identifies the County Attorney’s
Office as the entity  for
dissemination. At this time, the family court

enforcement, a committee

responsible
also faxes a copy of the Order to Surrender,

the
enforcement substation or office receiving the

following a court hearing, to law

firearms.

% Return of Improperly Maintained
and Unmaintained Firearms

identified

maintained

the
and unmaintained

Participants return of
improperly
firearms as an area of concern. A firearm that
has

unmaintained can become increasingly less

been  improperly  maintained

or

reliable and more dangerous over time.

At this time, there are no policies or

procedures guiding law enforcement on
checking the reliability of firearms prior to
return, or the authority to withhold an

unreliable firearm from an owner.
COUNTY ATTORNEY’S OFFICE

% Clarify Jurisdiction for
Enforcement of Protection Orders

Currently, there is a question whether the
County Attorney’s Office has the authority to
enforce
whether the County Attorney’s Office has

protection  orders—specifically,
authority to enforce a judge’s Order to
Surrender Firearms. Legislation and/or an
Attorney’s General opinion may be required

to clarify enforcement authority.
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VICTIMS’ SERVICES

% VINE Program — 60-Day Victim
Notification of Right to File
Motion to Prevent Firearm Return

that El
investigate the feasibility of implementing the

Participants  suggested Paso
VINE Program, or a comparable program, to
assist victims of domestic violence with

notification on their cases.

The Victim Information and Notification
(VINE) National
Notification Network provides automated

Everyday Victim
telephone updates to victims regarding their

offenders’ custody status and/or court
proceedings related to the offenders’ criminal
cases.'”” The service, offered free of charge to
victims, enables them to register their
telephone numbers so that they may be
contacted by the automated service and
notified of custody updates or court
proceedings pertaining to the offender.
VINELink, the online version of the VINE
Network, enables victims to receive email
updates of their offenders’ custody or judicial
activities.'”’

The state of Texas, through funding from
the Office of the Governor, Office of the
Attorney General, and local county offices,
currently provide Texas victims with various
VINE services. Appriss, Inc., parent company
of the VINE Network, has expanded its
the

offenders’ criminal cases-related updates to

victim notification services beyond
include victim notifications of protective

orders-related custody and court actions as

122 T'exasVine.Com

123 VineLink.Com

—

57

well.  Specifically, VINE Protective Order'**
offers victims notification services for updates
on protective orders, order conditions,
hearing information, case activity, and order
expiration dates.
VINE Protective Order Service could provide

victims with the 60-day (prior) notification of

Texas’ contracting of the

the expiration of a protective order and with a
reminder of their right to file a Motion to
Prevent Firearms Return.

Currently, Texas does not contract for the
VINE Protective Order Service, and thus the
setvice is unavailable to victims/Applicants of
protective orders.

¢ Applying Best Practices to Victims’
Services

It is critical to gain trust of victims to
apply domestic violence firearms surrender
protocols effectively, especially since the
victim is a primary source of information on
the case. In the first 24 hours it is important
to gather essential information—including the
presence or threat of firearms—while the
information is fresh in the victim’s memory.
A victim’s first contact may be with a hotline
number, law enforcement, a neighbor, or any
other person present to assist. Education and
training on best practices in victims’ services
may better prepare the community and
practitioners to create a safe environment for
victims and their families.
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COURTS

% Consistent Judicial Application of
Domestic Violence Firearms
Surrender Laws

Participants noted that different courts

may apply different interpretations and
procedures when enforcing domestic violence
firearms surrender laws. It was suggested that
El Paso courts work together to create a more
uniform approach to applying these laws. A
more uniform judicial approach may also
provide clearer guidance to officers enforcing

the law.

¢ Designate the Entity Responsible
for Notifying the Court of a Failure
to Surrender

At this time it is unclear which entity is
responsible for notifying the court of a
Respondent’s failure to surrender firearms.
While law enforcement may notify the court
directly, following receipt of a copy of the
Otrder to Surrender, a2 committee draft of the
protocols identifies the County Attorney’s
Office as the responsible entity for notifying
The County Attorney’s Office,
however, has raised the concern that it lacks

the court.

the statutory authority to enforce an Order to
Surrender on behalf of its former client.

MILITARY

% Strengthen Relationship with Fort
Bliss

Fort Bliss is an important member of the
El Paso community. Several participants
expressed the significance of strengthening El
Paso’s relationship with Fort Bliss to address
domestic violence. For example, Fort Bliss

currently does not refer victims to the Center
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Against Family Violence. Victims’ advocates
further noted that military dependants may
not report domestic violence based on fear of
losing financial support or damaging their
partners’ career.
between Fort

A stronger relationship
Bliss the El
community may provide additional resources

and Paso
to military and civilian victims of domestic
violence residing off-base.

ADULT PROBATION

¢ Create Firearms Surrender
Protocols for the West Texas
Community Supervision and
Corrections Department
(WTCSCD)

The WTCSCD does not have domestic
violence firearms surrender protocols at this
time. If a weapon is involved in the course of
their work, their officers contact the police
department to have the weapons removed.
Because WTCSCD is concerned with their
officers’ safety and with the safety of the
community, WTCSCD may work to develop
firearms surrender protocols.

* %k %

Other
developed by project

suggested next steps were
staff through its
discussions with criminal justice and family

court practitioners.

¢ Track Domestic Violence Cases

Involving the Use or Presence of
Firearms

Currently, information is not collected on
the use or presence of firearms in domestic
violence cases. Collection of the data may
provide an overall picture of how many cases

involve firearms. This information may assist
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the El Paso Police Department and the El
Paso County Sheriff’s Office better respond
to domestic violence incidents involving
firearms; and may provide victims’ services
with a better understanding of the risk of
future violence when a gun is present in a
home. Tracking cases involving the use or
presence of firearms may also help evaluate
whether firearms surrender protocols are an
method of

effective reducing domestic

violence.

% Develop Uniform Countywide
Domestic Violence Data Collection
Practices

Not all law enforcement agencies in El
Paso County collect the same data; and in
other instances, the same information may be
collected utilizing varying nomenclature. The
development of uniform domestic violence
data collection practices may improve the
quality of domestic violence reporting and

analysis in our community.

% Develop Statutory Procedure for
Court-Ordered and Voluntarily
Surrendered Firearms

Although current Texas law prescribes law
enforcement and court procedure for the
disposition of seized firearms (Art. 18.19); the
disposition of stolen firearms (Ch. 47); and
the disposition of prohibited weapons (Art.
18.18), there is no statute which prescribes
procedure for court-ordered and voluntarily
surrendered firearms and ammunition.

The absence of statutory procedure for
the disposition of surrendered firearms may
pose a challenge to courts seeking to confirm
a Respondent’s compliance with court orders,
following the issuance of a protective order.

—
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Legislation may be proposed to create
statutory procedure for processing court-
ordered and voluntarily surrendered firearms

and ammunition.

s Create a Respondent’s /Defendant’s
Fee for Storage of Firearms

Under state law, when a Respondent is
served with a protective order and ordered to
surrender firearms to the local sheriff or
police department, the Respondent is not
required to pay a fee to cover the cost of
storage.

As noted in Chapter 1.c., California law
allows the police department or sheriff office
to collect a fee for the storage of weapons.
Texas may consider adopting a similar law to
authorize a fee by law enforcement for the
storage of surrendered firearms.

+* Include Protective Order-Firearms
Notice With “Notice To Adult
Victims of Family Violence”

A peace officer who investigates a family
violence allegation or who responds to a
family violence call is statutorily required to
advise any possible adult victim of all
reasonable means to prevent further family
violence, including giving written notice of a
victim's legal rights and remedies and of the
availability of shelter or other community
services for family violence victims (see
Appendix B.7)."”

Under current law, the written notice is
not required to inform the adult victim that a
protective order will prohibit the abuser from

125 TEX. CODE CRIM. PROC. att. 504(b).

—t



possessing firearms or that the court may
order surrender of firearms.

With a change in law, the written notice
may include a notice to adult victims that a
court order for protection prohibits the
abuser from  possession of firearms
throughout the duration of the protective
order.
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